United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




Court of Appeals of the District of Columbia 


APRIL TERM, 1915. 



WASHINGTON 


RAILWAY A ELECTRIC COMPANY, 
PORATION. APPELLANT. 


A COR- 


CH ARLES 
ESTATE 


E. 1 PITTMAN, 
OF FREDERIC 


VS. 

A DM INISTK ATOR OF THE 
K W. DITTMAN. DECEASED. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 



FILED FEBRUARY 3, 1015. 
PRINTED MARCH 18, 1015. 



























Coart of Appeals of the District of Columbia 

APRIL TERM, 1915. 

No. 2781. 


WASHINGTON RAILWAY & ELECTRIC COMPANY, A COR¬ 
PORATION, APPELLANT, 


CHARLES F. DITTMAN, ADMINISTRATOR OF THE 
ESTATE OF FREDERICK W. DITTMAN, DECEASED, 
APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

I 

Caption . 

Declaration . 

Plea . 

Joinder of issue. 

Order setting aside order granting leave to file additional plea; 
granting leave to file additional plea; exception; jury sworn 

and respited. 

Additional plea of defendant. 

Memorandum: Verdict for plaintiff. 

Motion for a new trial overruled; judgment on verdict ordered; 

judgment; appeal noted. 

Memoranda: Supersedeas bond approved and filed; time to 
submit bill of exceptions and to file transcript of record ex¬ 
tended; bill of exceptions submitted. 

Time to file transcript of record further extended. 

Order making bill of exceptions part of record. 


Original. Print 


Judd & Detweileb (Inc.), Pbintebs, Washington, D. C., Mabch 10, 1915. 
















11 


INDEX. 


Original. 

Memoranda : Time to file transcript of record further extended. 9 

Assignments of error. 9 

Designation of record. 11 

Clerk’s certificate .*. 12 

Bill of exceptions. 13 

Testimony of Adele Wilson. 13 

J. H. Buscher. 14 

W. C. Murphy. 15 

Elmer Koch. 17 

Mrs. Henrietta Hough. 17 

J. T. Cowen. 18 

Van Wyck W. Mott. 19 

E. C. Finch. 20 

L. L. Johnston. 21 

C. H. Adams. 21 

W. I. Bikle. 23 

A. W. Frye. 25 

C. E. Hunt. 30 

F. J. Mersheimer. 31 

J. E. Tenley. 31 

T. M. Clark. 31 

Thomas Hollohan. 32 

Stipulation . 32 

Colloquy . 33 

Charge to jury. 36 


Print 




! 


I 

A 

M 





































Court of Appeals of the District of Columbia. 


Washington Railway & Electric Company, Appellant, 

vs. 

Charles F. Dittman, Adm’r, &c. 


a Supreme Court of the District of Columbia. 

Law. No. 55596. 

Charles F. Dittman, Administrator of the Estate of Frederick W. 

Dittman, Deceased, Plaintiff, 
vs. 

Washington Railway & Electric Company, a Corporation, De¬ 
fendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration. 

Filed March 22, 1913. 

In the Supreme Court of the District of Columbia. 

Law. No. 55596. 

Charles F. Dittman, Administrator of the Estate of Frederick W. 

Dittman, Deceased, Plaintiff, 
vs. 

Washington Railway & Electric Company, a Corporation, De¬ 
fendant. 

The plaintiff, Charles F. Dittman, being duly qualified, appointed 
and acting administrator of the estate of Frederick W. Dittman, de¬ 
ceased, late of the District of Columbia, by virtue of orders duly 
made by the Supreme Court of the District of Columbia, holding 
Probate Court, in Administration cause entitled “In the matter of 

1—2781* 
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the Estate of Frederick W. Dittman”, known as Administration No. 
19695, on the docket of said Probate Court, which said court, on, 
to wit, the 20th day of February, 1913, did regularly issue and 
grant to the said Charles F. Dittman letters of administration upon 
the estate of said Frederick W. Dittman, deceased, which said letters 
the plaintiff now brings here into this court, and the plaintiff Charles 
F. Dittman, as administrator of said estate, as aforesaid, sues the 
defendant, the Washington Kailway & Electric Company, a corpo¬ 
ration duly incorporated under the laws of the United States for that, 
whereas, at and prior to the time of the committing of the grievances 
by the defendant hereinafter mentioned, the defendant was a com¬ 
mon carrier of passengers for hire, and as such operated and con¬ 
trolled a street railway in the City of Washington, in the District of 
Columbia, the tracks of which said street railway were laid 

2 over and upon certain streets and thoroughfares in said City 
of Washington, including among others, G Street, north¬ 
west, thence along Massachusetts Avenue to the Union Station, 
thence Southerly and Eastwardly along and around the Plaza in 
front of said station to its junction with Delaware Avenue, North¬ 
east, where said tracks curved over said thoroughfare around said 
Plaza, into said Delaware Avenue, northeast, thence running along 
and upon said Delaware Avenue, and over and upon which said 
railway tracks the defendant operated cars and trains of cars pro¬ 
pelled by electricity; and for that, it thereupon became, and then 
and there was the duty of the defendant to operate said cars over 
and upon said tracks in said streets in general and over and upon 
said thoroughfare around said Plaza and around said curve over and 
upon said thoroughfare into said Delaware Avenue, Northeast, and 
along said Delaware Avenue as aforesaid in particular, in the cus¬ 
tomary and ordinary manner in which thev are onera+ed with rela¬ 
tion to the traveling public and the customary method which the 
company (defendant) has established for the transportation of its 
passengers, so as to avoid injuries to passengers and persons law- 
fullv upon the cars of said defendant, running along and upon said 
tracks as aforesaid; but the defendant on, to wit, the 14th day of 
December, 1912, neglected its duty in this behalf in this, that it 
failed to operate one of its said trains of cars in the customary and 
ordinary manner in which they are operated with relation to the 
travelling public and the customary method which the company 
(defendant) has established for the transportation of its passen¬ 
gers, but operated its said train of cars at an unusual and excessive 

rate of speed while said train was upon said curve of said 

3 track running around said Plaza into said Delaware Avenue, 

northeast, and while said train was rounding .said curve 

around said Plaza into said Delaware Avenue, Northeast, and other¬ 
wise, that the plaintiff’s deceased, while a passenger,and while on said 
train, oh the front platform of the rear car thereof, and while in 
the exercise of due Care on his part, was then and there thrown 
violentlv to and upon the ground, thereby sustaining iniuries which 
resulted in his death, on, to wit, the 18th day of December, 1912; 
and plaintiff’s deceased left surviving him as his only heirs at law 





CHARLES F. DITTMAN. 


3 

and next of kin, three children, to wit, Charles F. Dittman, plain¬ 
tiff administrator, Henrietta Hough and Lulu D. Biggs, who by 
reason of the statute in such case made and provided, have become 
entitled to recover damages of the defendant company for the benefit 
of the said administrator plaintiff and the next of kin as aforesaid. 

Wherefore, plaintiff brings this suit and claims of and from the 
defendant the Sum of Ten thousand dollars ($10,000) besides costs. 

GITTINGS & CHAMBERLIN, 

R. E. MATTINGLY, 

Attorneys for Plaintiff . 

Plea. 

Filed April 15, 1913. 

* * * * * * * * 

Now comes the defendant in the above entitled cause, and for 
plea to the declaration filed therein, says that it is not guilty, as in 
said declaration alleged. 

GEO. P. HOOVER, 
Attorney for Defendant. ' 

4 Joinder of Issue. 

Filed April 17, 1913. - 

******* 

Now comes the plaintiff and joins issue with the defendant, the 
Washington Railway and Electric Company on its plea to the decla¬ 
ration filed herein. 

GITTINGS & CHAMBERLIN, 

Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

Wednesday, April 22nd, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. An¬ 
derson, Justice presiding. 

* * * * * * * * 

Upon motion of plaintiff, by his attorney, the order of the court 
on the 20th instant granting leave to defendant to file an additional 
plea, is hereby set aside, because it erroneously states that the plain¬ 
tiff by his attorney consented to the granting of such leave. 

Thereupon, the defendant by its attorney moves for leave to now 
file said additional plea, which is hereby" granted. Plaintiff’s at¬ 
torney thereupon reserves an exception, and thereupon pursuant to 
agreement of attorneys the joinder heretofore filed is ordered to 
stand as to said additional piea. 
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Now come the parties by their respective attorneys of record and 
a jury of good and lawful men of this District, to wit: Albert J. 
Bucheler, Maurice S. Haines, Patrick F. O’Connor, Samuel W. 
Cockrell, Joseph H. Goodrich, Geo. S. Fraser, Frank Daly, John 
Carroll, Harry C. James, Thos. D. George, Andrew W. Phelps and 
Richard P. Git-tings, who are duly sworn to well and truly 

5 try the issues herein joined, and after hearing the same in 
part are respited until to-morrow morning at ten o’clock. 


Additional Plea of Defendant. 

Filed April 22, 1914. 

******* 

Now comes the defendant in the above entitled cause, the Wash¬ 
ington Railway and Electric Company, by its attorney, George P. 
Hoover, with leave of court first had and obtained, and for further 
plea to the declaration of the plaintiff, defends the wrong and in¬ 
jury, etc., and says that by reason of anything in the said declara¬ 
tion alleged the plaintiff ought not to have or maintain his afore¬ 
said cause of action against it, the said defendant, because it says 
that at the time of the happening of the injury to the plaintiff’s in¬ 
testate, which is alleged to have resulted in his death, and the al¬ 
leged negligence of the servants of the defendant, in operating the 
train of cars upon which plaintiff’s intestate was a passenger at an 
unusual and excessive rate of speed while said train was upon a 
curve of said track running around the Plaza into Delaware Ave¬ 
nue, and the negligence of the servants of the defendant alleged in 
the said declaration filed herein, the said Frederick W. Dittman, 
plaintiff’s intestate, carelessly, negligently and without care for his 
own safety placed himself voluntarily in a dangerous position upon 
the said car or train, and thereby assumed the risks incident thereto, 
and the plaintiff’s intestate failed to exercise reasonable care for his 
own protection, under such circumstances as to constitute negligence 
on the part of said intestate directly contributing to the accident and 
injury which is alleged to have resulted in his death, as 
6 charged in the declaration filed herein, and this the defend¬ 
ant is ready to verify. 

Wherefore, it prays judgment if the plaintiff ought to have or 
maintain his aforesaid action against this defendant. 

GEO. P. HOOVER, 
Attorney for Defendant. 

Memorandum. 


April 24, 1914.—Verdict for Plaintiff for $2000. 
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Supreme Court of the District of Columbia. 

Friday, June 5th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Upon consideration of defendant’s motion for a new trial herein, 
it is ordered that the same be, and hereby is, overruled and judg¬ 
ment on verdict is ordered. Wherefore, it is considered that the 
plaintiff herein recover of the defendant the sum of Two Thousand 
Dollars ($2000.00) with interest from this date together with costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant by its attorney, in 
open court, notes an appeal to the Court of Appeals, whereupon, the 
penalty of a bond to operate as a Supersedeas, is hereby fixed in the 
sum of Two Thousand Five Hundred Dollars. 

7 Memoranda. 

June 18, 1914.—Supersedeas bond approved and filed. 

July 9, 1914.—Time to submit bill of exceptions extended to 
August 11, 1914, and to file transcript of record to September 2, 
1914, both inclusive. 

August 3, 1914.—Time to submit bill of exceptions further ex¬ 
tended to September 3, 1914, and to file transcript of record to Sep- 
timebr 17, 1914, both inclusive. 

August 24, 1914.—Time to submit bill of exceptions further ex¬ 
tended to September 21, 1914, and to file transcript of record to 
October 5, 1914, both inclusive. 

September 15, 1914.—Time to submit bill of exceptions further 
extended to October 6, 1914, and to file transcript of record to Octo¬ 
ber 20, 1914, both inclusive. 

September 28, 1914.—Time to submit bill of exceptions further 
extended to October 14, 1914, and to file transcript of record to 
October 28, 1914, both inclusive. 

October 14, 1914.—Bill of Exceptions submitted. 

8 October 28, 1914.—Time to file transcript of record furthej 
extended to November 11, 1914, inclusive. 

November 11, 1914.—Time to file transcript of record further ex¬ 
tended to November 25, 1914, inclusive. 

November 25, 1914.—Time to file transcript of record further ex 
tended to December 7, 1914, inclusive. 

December 7, 1914.—Time to file transcript of record further ex 
tended to December 21, 1914, inclusive. 

December 21, 1914.—Time to file transcript of record further ex 
tended to December 30, 1914; inclusive. 

December 30, 1914.—Time to file transcript of record further ex¬ 
tended to January 11, 1915, inclusive. 

January 11, 1915.—Time to file transcript of record further ex¬ 
tended to January 18, 1915, inclusive. 
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9 Supreme Court of the District of Columbia. 

Wednesday, January 13th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell !P. 
Stafford, Justice presiding. 

******* 

Before Judge Anderson. 

The Court having this day signed the Bill of Exceptions taken 
at the trial of this cause and heretofore submitted, now hereby, or¬ 
ders the same of record nunc pro tunc. 

Memoranda. 

January 18, 1915.—Time to file transcript of record further ex¬ 
tended to January 25, 1915, inclusive. 

January 25, 1915.—Time to file transcript of record further 
extended to and including February 4, 1915. 


Assignments of Error. 

Filed January 28, 1915. 

******* 

1st. The Court erred in overruling the objection of the defendant 
to the question propounded to the witness Frye, as to whether, there 
was any difference in grade between the inner and outer rails of 
the tracks of the defendant at the point of the curb just east of 
Delaware Avenue, on the ground that the question was immaterial, 
irrelevant, and incompetent. 

2d. The Court erred in overruling the objection to the question 
propounded to the witness Frye as to whether the outer rail was 
lower than the inner rail on the track of the defendant at 
10 or about the point of the accident, on the ground that the 
question sought to inject into the case, a point of negligence 
which was not alleged in the declaration. 

3d. The Court erred in overruling the objections to the ques¬ 
tions propounded to the witness Frve, in respect to the condition 
of the rails at the point of the accident, on the ground that the 
questions asked the witness were not responsive to the direct examina¬ 
tion. . # , . 

4th. The Court erred in overruling the objections to the ques¬ 
tions propounded to the witness Frye on the ground that the 
questions were not competent to be asked on the cross-examination 
of the witness, and of the condition of the rails at the point of 
the accident was material, it should have been developed in the 
case of the plaintiff and chief. 

5th. The Court erred in overruling the objection of the defendant 
to the argument made by one of the counsel for the plaintiff to 
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the jury in respect to the condition of the rails at the cur\e where 

the accident happened. . 

oth. The Court erred in overruling the objection of the deiendant 
to the argument made by counsel for the plaintiff to the jury in 
respect to the condition of the curve, and in allowing the counsel 
for the plaintiff to argue to the jury that by reason of the condi¬ 
tion of the curve it was the duty of the defendant to run the cars 
slower around the curve than if the rail had been higher. 

GEO. P. HOOVER, 

Attorney for Defendant. 

11 Designation of Record. 

Filed January 28, 1915. 

Now come the plaintiff and defendant in the above entitled cause, 
and designate the following to constitute and transcript of record 
in the Court of Appeals; 

1. Declaration filed March 22, 1913. 

2. Plea filed 15 day of April, 1913. 

3. Joinder of Issue filed 17th day of April 1913. 

4. Order entered granting defendant leave to file additional plea 
April 22, 1914. 

5. Additional plea filed by the defendant April 22, 1914. 

6. Order allowing joinder of issue to original plea to stand as to 
additional plea filed April 22, 1914. 

7. Memoranda of verdict entered April 24, 1914. 

8. Judgment on verdict, appeal noted, bond as supersedeas fixed 

at $2500.00; 5th day of June 1914. 

9. Memoranda bond filed and approved 18th day of June 1914. 

10. Memoranda of extension of time for filing of Bill of Excep¬ 
tions, and transcript of record. 

11. Memoranda of Bill of Exceptions, signed, filed and made part 
of record 13" day of January 1915, and the Bill of Exceptions. 

12. Assignments of Error filed January 28, 1915. 

GEO. P. HOOVER, 

A ttorney for Defendant. 

Service of copy of designation of record acknowledged this 25th 
dav of January, 1915. 

J GITTINGS & CHAMBERLIN, 

R. E. MATTINGLY, 

Att’ys for Pl’t'f. 

12 Supreme Court of the District of Columbia. 

United Stater of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
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1 to 11, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 55596 at Law, wherein 
Charles F. Dittman, administrator of the estate of Frederick W. 
Dittman, deceased, is Plaintiff and Washington Railway & Electric 
Company, a corporation, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of February, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


13 In the Supreme Court of the District of Columbia. 

At Law. No. 55,596. 

Charles F. Dittman, Administrator of the Estate of Frederick 

W. Dittman, Plaintiff, 
vs. 

Washington Railway & Electric Company, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Mr. Justice Anderson, on April 22nd, 23d and 24th, 1914, 
and a jury, Gittings and Chamberlin and Robert E. Mattingly, 
Esq., appearing on behalf of the plaintiff, and George P. Hoover, 
Esq., appearing on behalf of the defendant, and the following pro¬ 
ceedings were had: 

And thereupon, after the jury had been duly sworn, the plaintiff, 
to maintain the issues on his part joined, called as a witness, Adele 
Wilson, who first having been duly sworn, testified as follows: 

That she was superintendent of the Casualty Hospital, and pro¬ 
duced the records of the Hospital covering the date of December 
14, 1912, which showed that plaintiff’s intestate died there as a re¬ 
sult of a fracture of the skull. 

Thereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness William L. Masterson, who first 
having been duly sworn, testified as follows: 

That he is a practicing physician in the District of Columbia ; 
that he saw plaintiff’s intestate at five o’clock on the morn- 

14 ng of December 15, 1912; that he was unconscious, having 
an extensive fracture at the base of the skull from which 

he died after remaining unconscious for three days; that the autopsy 
showed his general physical condition to be very good; that plain¬ 
tiff’s intestate was a man about sixty-three or sixty-five years of age 
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and of large physique, probably five feet eleven inches or six feet 
tali, and weighed about two hundred pounds. 

Thereupon, further to maintain the issues on his part joined, 
the plaintiff called as a witness J. Harry Buscher, Jr., who first 
having been duly sworn, testified as follows: 

That at the time of the accident he lived at 1839 East Capitol 
Street, and is now 19 years of age; that he was on the car at 
the time of the accident, in the front part of the trailer car; that 
at the time of the accident he was in company with William. C. 
Murphy, Jr., and they were sitting on the front seat of the car, 
on the right-hand side; that plain tilt’s intestate was standing right 
in front of witness, with his back against the glass; that the cai 
had glass on ether side, with a door in the middle. Witness first 
noticed plaintiff's intestate standing on the platform when the car 
was at North Capitol Street and Massachusetts Avenue. When car 
went around curve at Delaware Avenue and Plaza, where accident 
happened, witness does not know speed of car; knows it was going 
mighty last, unusually last; at the time of the accident witness 
guesses there were about three or four men on the platform other 

than Mr. Dittman; that it went around there pretty swift 
15 that night. 

\Y itness’ name w T as taken and subsequently sent an applica¬ 
tion from the liailroad to fill out, which lie did, stating that the car 
was going pretty swiftly. At the time of the accident witness was look¬ 
ing towards Mr. Dittman and saw him thrown off. Dittman had his 
back towards witness and then when the car made a jolt Dittman 
kind of gave a turn like that (indicating) and lie grabbed hold with 
his hands that way (indicating) and he went around and fell like 
that (indicating). 

On cross-examination witness testified that after the accident the 
car went about twenty feet before it stopped; witness did not know 
whether there were any vacant seats in the car or not. Before en¬ 
tering the curve the car slowed down and almost stopped; before 
the car reached the first intersecting track of the Capital Traction 
Company witness is positive it did not stop. It was at about Dela¬ 
ware Avenue before it stopped. It did not stop as it came to the point 
east of the first intersecting track of the Capital Traction Company; 
it ran around and turned and put on speed. Witness could 
not say how far the car ran from the place where it slowed down 
to the point of the accident; it started up; it had pretty good time 
to speed up after it slowed down. 


Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness William C. Murphy, who first having 
been duly sworn, testified as follows: 

That at the time of the accident he lived at 1336 North Capitol 
Street, and on the night of the accident was on the car in 
16 company with Harry Buscher, sitting on the first seat; 

Buscher sat on the inside of the seat, and witness on the 
outside; he thinks the car was crowded, seemed like there were 
2—2781 
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people standing in the aisle; plaintiff’s intestate was standing with 
his back to witness, on the front platform of the car, and witness 
saw him fall off sideways. Witness pulled bell three times and 
car stopped within fifteen or twenty yards. At the time of the 
accident witness thinks the car was going around pretty fast. Wit¬ 
ness does not know whether the car was stopped at the curve prior 
to the accident. 

On cross-examination witness testified that he noticed two or three 
other men standing on the platform. Witness did not look around 
to see if there were vacant seats in the car; witness was not jostled, 
jolted or thrown about when this car went around the curve, and 
was not disturbed in any way; he noticed that the car slowed down 
before it went across the crossing; at the time that the motor car 
was going over this crossing was when Mr. Dittman fell. Did not 
think the car was going slow. Dittman fell—crossing is here (in¬ 
dicating on the map) and he fell right along here (indicating). 

At the place indicated the motor car would not be at the cross¬ 
ing. At the time Dittman fell the motor car was about-here (indi¬ 
cating) and the gentleman fell back here (indicating), then that 
would put the back of the car right in here (indicating). That 
would put the motor car about 10 feet from the crossing so that 
at the time he fell the front end of the motor car was, witness thinks, 
about 15 feet from the first intersecting track. 

17 Thereupon, further to maintain the issue on his part 

joined, plaintiff called as a witness Elmer Koch, who first 
having been duly sworn, testified as follows: 

That at the time of the accident he lived at 1338 East Capitol 
Street, and was on the car, in the trailer, occupying the third seat 
from the rear, on the inside; that he did not see the man fall off; 
that after the accident the car went about 100 feet; that he saw Mr. 
Dittman get on the car at Seventh and F Streets, and observed that 
he was smoking a cigar. 

On cross examination the witness testified that the first he knew of 
the accident was when someone hollered that a man had fallen off 
the car; that he did not see the man fall; that there was a vacant seat 
alongside the witness. Witness is not positive whether the car 
stopped before it went around the curve. Witness did not notice 
anything above the movement of the car; noticed nothing unusual 
about the movement as the car went around the curve. 

Thereupon, further to maintain the issue on his part joined, the 
plaintiff called as a witness Mrs. Henrietta Hough, who first 
being duly sworn, testified as follows: # 

That she is a daughter of the deceased; that at the time of the 
accident her father was 68 years of age, and during his lifetime was 
employed at Peter Grogan Sons & Company, where he had been em¬ 
ployed for twenty years; that he was in excellent health before the 

accident. 




CHARLES F. DITTMAN. 


11 


Thereupon it was stipulated by counsel for the defendant that the 
plaintiff had duly qualified as administrator of the estate of the 
deceased, and it was further stipulated that the regulation 

18 as to speed governing the operation of cars was 15 miles per 
hour between streets and six miles per hour at crossings; all 

motormen shall, on approaching intersecting crossings, stop their 
cars or trains and see that the way is clear at crossings; and, with 
the further stipulation that the mortality tables could be introduced 
in evidence, the plaintiff then announced his case in chief closed. 

Whereupon the defendant, to maintain the issues on its part 
joined, called as a witness John T. Cowen, who first having been 
duly sworn, testified as follows: 

That at the time of the accident he lived at No. 11 Seventeenth 
Street, Northeast, and was a passenger on the car; that he boarded 
the car at Ninth and F Streets and sat in the second seat of the 
trailer from the front, on the righthand side; that the car stopped 
before entering the curve at Delaware Avenue and Plaza; as it was 
rounding the curve the man fell off; that w r hen the car started from 
the stopping point it went about three or four miles an hour; it was 
going pretty slow; witness did not feel any jerk or jolt of the car at 
the time of the accident. 

On cross-examination the witness further testified that at the time 
of the accident he was sitting with a Mr. Hunt; that he saw plain¬ 
tiff’s intestate standing on the front platform, leaning against the 
body of the car; that he did not see him until he fell; that he does 
not know whether he had hold of anything; that the car went 
around the curve about three or four miles an hour. 

4 

19 Thereupon, further to maintain the issues on its part 
joined, the defendant called as a witness Van Wyck W. 

Mott, who first having been duly sworn, testified as follows: 

That at the time of the accident he lived at 1748 Q Street; that 
he boarded the car at Ninth and F Streets, and at the time of* the 
accident was standing on the front platform of the trailer, near 
the side of the inner track, facing the rear, leaning against the dash¬ 
board ; that he noticed plaintiff’s intestate when he got on the car at 
Seventh and F Streets; that he stood on the platform, on the oppo¬ 
site side from witness; that he thought the car stopped before en¬ 
tering the curve, but did not notice anything particular about it 
at the time; that the car ran around the curve at average speed; 
that it did not run at a fast or excessive speed; that there was no 
more than the usual jolt or jostle of the car as it went around the 
curve, and witness was not thrown off his balance; there was no more 
than a little jostling on this occasion; witness did not observe how 
plaintiff’s intestate lost his balance, but just saw him go off the 
car. At the time he went off the car it was in the middle of the 
curve, going at an average speed. 

On cross exiamination he further testifies witness noticed Dittman 
at first at the curve at 5th and F Streets. He got on the car there 
and when it started crossing the tracks Dittman got a hold of the 
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iron rail back of him. When the car went around the curve at 5th 
and G Street did not observe him closely; at the curve at Massa¬ 
chusetts Avenue and G Street witness did not observe him. 1 he 
car made a curve at Massachusetts Avenue as it turned into 
20 the Plaza at the Station, but witness did not observe him. 

Does not know whether the curve there is as acute an angle 
as the curve where be fell, or not; and after you leave Union Sta¬ 
tion just north of Massachusetts Avenue there is a curve. \\ ltness 
did not notice Dittman there. The whole business is a curve, but 

witness did not notice Dittman there. 

Witness stated he was not observing Dittman at all at the time ol 
the accident; the first he knew was when he was falling oft ot the car. 
Witness was shioking and he was on his way home from the theater. 
Did not take anv particular notice at any time as to the speed at 
which the car was going. Witness did not notice anything concern¬ 
ing the rate at which the car was going, or think anything about it 
at all until after the accident. Did not feel the car jolt; that he is a 
pretty steady man on his feet and was leaning against the dash¬ 
board with his back to the way the car was going and had hold ot 
the upright. Did not remember whether he had his arm around 
the upright or not, but the chances are that he did. 


Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness Emund C. Finch, who first having 

been dulv sworn, testified as follows: 

That at the time of the accident he lived at 1115 Eleventh Street, 
Northeast; that he boarded the car at Thirteenth and F Sreets, 
and took a position, standing, on the rear platform of the motor car, 
facing the rear; that he first noticed plaintiff’s intestate when the car 

was rounding 

balance, and man standing near him caught his arm that 
21 the car came to a full stop before it entered the curve at Dela¬ 
ware Avenue and the Plaza; that the car started from that 
point at a gradual speed; that Dittman was leaning against the rear 
car, and his hat struck against the car, knocking it over his eyes 
he then let go of the railing to catch his hat, lost his balance, and 
went off head first; that the car was going four or five miles an hour; 
that there was only the ordinary jolt or jar as a car takes a curve. 

On cross examination the witness testified that he was on the rear 
platform of the motor car. leaning against the gate; that, on the 
front platform of the trailer car, there were three men in addition 
to plaintiff’s intestate; that the man who caught Mr. Dittman as the 
car rounded the curve at Fifth and G Streets was a white haired, or 

gray haired man. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness L. Leorand Johnston, who first hav- 

in<* been duly sworn, testified as follows: 

That he was employed in the engineer department of the de en - 
anf; that he had so been emploved for the past seven Shearss; thal, a 
the request of counsel he made measurements in the \icinity of t 



CHARLES F. DITTMAN. 


13* 

place of the accident; that from the point of the curve to the inter¬ 
section of the first track of the Capital Traction Company the dis¬ 
tance is 64.2 feet. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness Cabell H. Adams, who first having 
been duly sworn, testified as follows: 

22 That he is a manufacturing stair-builder, and lives at 804 
A Street, S. E.; that he was on the car at the time of the 

accident to Mr. Dittman; that to the best of witness’ recollection he 
got on the car at 7th and F Streets, and took a position on the front 
platform of the trailer. Witness first noticed Mr. Dittman when he 
got on the car at Sixth and F or Fifth and F. As the car went 
around the curve at Fifth and F Streets witness noticed that Mr. 
Dittman came near falling off the car. Mr. Dittman stood on the 
platform of the trailer to the right of the door, just at the edge of 
the steps, leaning against the body of the car, and witness stood just 
to his left near the door. When the car went around the curve at 
Fifth and F Streets, witness caught him. Mr. Dittman seemed to 
be in a stupified condition. Before the car entered the curve at Dela¬ 
ware Avenue and the Plaza, to the best of witness’ recollection, it 
stopped just in front of the point of the curve. After the car started 
the movement of the car seemed to dislodge Mr. Dittman’s hat. He 
caught at his hat, and by that time the car was taking the curve, 
and he went overboard. The car was going only at the usual speed 
in taking the curve. Could not say it was going sufficiently fast to 
attract witness’ attention, that it was unusual. Car did not go 
around the curve at any extraordinary or unusual speed. After this 
gentleman fell the car went about thirty or forty feet before it 
stopped. 

On cross examination the witness testified that at the time of the 
accident besides himself and Mr. Dittman there was one other man 
on the platform. Witness is of the opinion that Mr. Dittman 

23 boarded the car at Fifth and F Streets. The trailer was an 
open car. As the car went over the curve he stumbled side¬ 
ways and fell probably ten feet from the point where he started to 
fall. The car stopped before it reached the curve where the accident 
happened. The car did not lurch or jolt at all. When the car 
struck the point of the curve the movement of the car dislodged his 
hat and he grabbed at his hat, and before witness could catch him 
he went over. 

Witness was thereupon asked to state whether there was anything 
unusual in a man being jolted in going around the curve at Fifth 
and F Streets when he was riding on the front platform of the 
trailer* to which objection was made by counsel for the defendant 
on the'ground that the question at issue was what happened on the 
particular occasion, and not what occurred on other occasions, as 
evidence as to what happened on other occasions would throw no 
lio-ht on the issue involved in this case; which objection was over¬ 
ruled by the Court, and an exception duly entered upon the minutes. 
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Whereupon the witness answered that nothing unusual happened 
that night out of the ordinary. Witness would not say that the car 
lurched as it went around the curve at Delaware Avenue and the 
Plaza. There was a movement of the car, an oscillation of the car. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness William I. Bikle, who first having 
been duly sworn, testified as follows: 

That in December, 1912, he was in the employ of the de- 

24 fendant as conductor; that on the night of the accident to 
Mr. Dittman he was riding on the car as a passenger. He 

was off duty at that time. The witness is not now in the service of 
the Company, but is engaged in the barber business. At the time 
of the accident witness was on the rear platform of the motor car 
in company with his two children. Witness does not remember 
exactly where he boarded the car. He boarded the car either at 
Massachusetts Avenue and the Plaza or in front of the Union Sta¬ 
tion. As the car approached the curve at Delaware Avenue, where 
the accident happened, as near as witness can remember it slowed 
down and started up just before entering the curve. Witness cannot 
remember whether it came to a full stop. As the car proceeded 
around the curve it was going in a very easy movement. There was 
not much of a jerk or motion. It rounded the curve very easy. It 
went slow. Witness noticed a gentleman standing on front platform 
of trailer, apparently asleep, or with his eyes closed, and noticed 
him when he was falling off the car. At the time he was falling 
the car was moving slow, and there was no jerk or jolt noticeable to 
the witness. Witness was not jostled a bit. 

On cross examination the witness testified that he was facing 
northwest as the car was making the turn; that his back tv as slightly 
toward the door of the motor car; that as the car went into Delaware 
Avenue it was going south. Witness thinks there w'ere three or four 
men on the front platform of the trailer. The gentleman who fell 
off was standing to the right of the platform, and another gentle¬ 
man standing next to him, in front of the door. Witness was 

25 standing on the rear platform of the motor car, and there 
was no apparent jar of the car. Witness never noticed arty 

difference between the motor car and the trailer. There was not any 
jolt as the car went around the curve. 

Thereupon the defendant further to maintain the issues on its 
part joined, called as a witness Albert Wilson Frye, who first 

having been duly sworn, testified as follows: 

That he is a motorman employed by the defendant; that he has 
been in the service of the company going on three years, having 
entered the service on April 5, 1911; that he was the motorman on 
the car from which Mr. Dittman fell on the niffht of December 14 
1912; that his conductor w T as named Cradle; that the train consisted 
of a box motor car and an open trailer; that the accident happened 
at the east plaza as it intersects First Street ; that the accident hap¬ 
pened on a curve, going into First Street; that the street on which 
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the car tracks are laid running to the Capitol is First Street. The 
witness was thereupon shown a plat, and thereupon stated that he 
was mistaken about the car going down First Street from the Plaza, 
but that it goes down Delaware Avenue; that at the point of the ac- 
cident the tracks of the defendant intersect the tracks of the Capital 
Traction Company; that witness stopped the car before he entered 
the curve; that he started his car on one point, and after that to 
four points, and then cut out; that he had to go through two cut¬ 
outs at the intersection of the other tracks, and for this reason had 
to cut off his controller; that he got a bell signal as he got over the 
first cut-out, and immediately afterwards stopped the car; that 
when he stopped the motor car was over the opposite track, 

26 and the trailer was on the track of the Capital Traction Com- 
pany; that the trailer had not crossed over the eastbound 

track of the Capital Traction Company; that before he got the bell 
to stop his car was running about two- and one-half miles an hour 
that in going over these cut-outs is is necessary to cut off the con¬ 
troller for the reason of the break in the current; that after he stop¬ 
ped his car he got off and ran back and saw the gentleman lying 
in the street; that the gentleman was lying about ten yards from 
where the motor car was standing; that he was about five "yards back 
of the trailer car. 

On cross examination the witness stated that he was familiar with 
the construction of the curve, and was thereupon asked to tell the 
jury how the track upon which he was running that night, the 
' grade of it—whether the inner or the outer rail was higher at the 
curve, to which question objection was made by the defendant, on 
the ground that the question was immaterial, irrelevant and in¬ 
competent, for the reason that there was no allegation in the decla¬ 
ration as to any negligence in the construction or maintenance of 
the track; whereupon counsel for the plaintiff was asked by the 
Court to state the relevancy of the question, to which counsel re¬ 
plied that he wanted to show by the witness that one of the rails 
was depressed; that it was not good construction or safe construction, 
and that the company should have been exceedingly careful, as he 
claimed he was able to show by this witness that there were evidences 
around there, of which the company had knowledge, that cars had 
jumped the track by reason of the depression at that point. 

27 Thereupon, after argument upon the question, the Court 
said: 

“I understand your position to be that what you are seeking to 
show is the character or condition of the track at that particular 
point with reference to its construction ?” 

Whereupon counsel for the plaintiff stated that they were not 
seeking to introduce the testimony for the purpose of showing a 
defective condition of the track as an independent act of negli¬ 
gence, but that they were seeking to show that one rail of the track 
was higher than the other; that the company knew this condition 
existed at that point, and in the light of that situation he proposed 
to argue to the jury that the speed of the car should be governed 
accordingly; in other words, that the speed of the car should be 
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slower in going around that point than if the rails had been built the 
other way. 

After further argument the Court ruled that while the evidence 
was not admissible for the purpose of showing a defect in the con¬ 
struction of the tracks as an independent act of negligence, yet 
the plaintiff was entitled to have evidence admitted for the purpose 
of showing whether, in view of this situation of the track, the cars 
should not have run slower than the usual rate of speed around an 
ordinary curve, and overruled the objection of the defendant, to 
which ruling of the Court counsel for the defendant noted an ex¬ 
ception, and said exception was duly entered upon the minutes of 
the court. 

Whereupon the witness stated that he was not familiar with the 
grade; that he didn’t do that kind of work, the grading. 

28 And the witness was then asked the following question: 
“Q. I will ask this witness now whether he means to state 

that he does not know whether the outer or inner rail of the de¬ 
fendant’s railroad is the higher.” 

To which question objection was made upon the same grounds 
as heretofore indicated in the objection to I he previous question, and 
upon the further ground that this line of cross examination was not 
responsive to the direct examination of the witness. 

Thereupon, after further argument, the court ruled that the ques¬ 
tion could come in under the ruling previously made, subject to the 
objection of the defendant previously made, and an exception was 
duly noted upon the minutes of the court, and thereupon the ques¬ 
tion, by direction of the court, was repeated to the witness, as fol¬ 
lows: 

“Q. Will you kindly tell us the difference in grade between the 
inner and outer rails of the Washington Railway & Electric Com¬ 
pany’s tracks at that point of the curve just east of Delaware Ave¬ 
nue?” 

Whereupon the court ruled that the question may be answered, 
subject to the objection and exception of the defendant, which ex¬ 
ception was duly entered upon the minutes of the court. 
Thereupon the following occurred: 

“A. The outer rail is the highest—is the lowest. “Q. The outer 
rail is the lowest? “A. Yes,sir. 

. “Q. Did you know that at that time? “A. Yes, sir.” 

29 Each of the foregoing questions and answers was admitted 
subject to the objection and exception of the defendant. 

That at the time witness had been operating a motor car going 
on over a year previous to December 1912; that he had been opera¬ 
ting a car over different parts of the road, part of the time on the 
Georgetown line, and the other part on the Mount Pleasant line; 
that he did not know how long he had been operating cars 

30 between Georgetown and Lincoln Park, passing over the 
place of the accident at Delaware Avenue and the Plaza; 

that the first bell to stop was when he was passing the first cut-out; 
that immediately he got a second bell. 
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Thereupon, further to maintain the issues on its part joined, 
defendant called as a witness Charles Edward Hunt, who first 
having been duly sworn testified as follows: 

That at the time of the accident he was living at 1700 East Capitol 
Street, and was employed as a steamfitter’s helper; that at the time 
of the accident he was on the car, in company with John Cowen; 
that he was sitting in the second seat in the rear car, which was an 
open car, in the same seat with Mr. Cowen; that the first thing wit- 
ness knew of the accident was when the car stopped and he went 
back to see what was the matter. Witness does not think the car 
stopped at Delaware Avenue; that as the car went around the curve 
into Delaware Avenue witness did not notice anything unusual in 
the speed of the car; that he was not disturbed in any way by 

31 the movement of the car, nor was he jolted or jostled. 

There was no cross examination of the witness. 

Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness Fred J. Mersheimer, who first hav¬ 
ing been duly sworn testified as follows: 

That he was connected with the claim department of the defend¬ 
ant; that his duties require him to assist in the preparation of 
cases; that Conductor Cradle is not now in the service of the com¬ 
pany, and that he has made every endeavor to locate him, but has 
been unable to do so; that he sent a man named Tenley to Norfolk 
last Sunday for that purpose. 

On cross examination he testified that Cradle left the service of 
the company, resigning on March 27, 1913. 

Thereupon, further to maintain the issues on its part joined, 
the defendant called as a witness John E. Tenley, who first having 
been duly sworn testified as follows: 

That at the instance of Mr. Mersheimer he went to Norfolk to 
located Conductor Cradle, and made every endeavor to do so, but 
was unsuccessful. 

Thereupon the defendant, further to maintain the issues on its 
part joined, called as a witness Theodore Milton Clark, who first 
having been duly sworn testified as follows: 

That at the time of the accident he was living at 204 A Street, 
Northeast; that on the night of the accident he was on the trailer 
car, standing on the rear platform, on the righthand side, facing 
the front; that to the best of witness’s knowledge the car came to 
a stop at Delaware Avenue before entering the curve; that as the 
car went around the curve it moderated the speed, and as 

32 witness was looking along, as the car was going around he saw 
the man falling. Witness could not state positively at what 

speed the car went around the curve, but knows it was going slow. 
Witness was not jolted or jarred or jostled by the movement of the 
car. 

On cross examination the witness testified that at the time of 
the accident he was alone,, having boarded the car at North Capitol 
Street, and there were a few vacant seats in the trailer; that he was 

3—2781 
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standing on the rear platform smoking; that in going around the 
curve the car went in the usual .manner; that the car did not JoU 
him; that he was not paying any particular attention to anything, 
but just riding on the car as usual; that the car stopped just before 
it came up to Delaware Avenue. 

Thereupon the defendant announced its case closed. 

Thereupon the plaintiff, to maintain the issues on his part joined, 
called as a witness in rebuttal Thomas IIollohan, who testified as 

That he was Manager for the Grogan Company; that he knew 
Mr Dittmau during his lifetime; that Mr. Dittman had been em¬ 
ployed by the Grogan Company for 22 or 23 years; that on the 
night of'the accident Mr. Dittman was in his usual good health 
and left the store about six or half past six; that Mr. Dittman was 

not a drinking man. 

Thereupon, under the stipulation entered into between counsel for 
the respective parties, the plaintiff offered in evidence the 
33 mortality tables, which showed that the expectancy of life 
of a man 65 years old is 11.1 years, and of the age of 66 
vp npa thp exDectancv of life was 10.o4 years. . . „ 

y It is further stipulated and agreed that the regulations in force 
in the District of Columbia for the government ol the operation of 
street railway cars required the car of the defendant to stop before 
eroding the tracks of the Capital Iraction Company. 

Thereafter during the opening argument to the jury by one of 
the counsel for the plaintiff, Mr. Mattingly, he stated to the juiy 
that one of the causes of the accident was that the curve at the place 
of the accident was in a defective condition, and that it the cur\e 
had been built in a different way this accident would not have ec¬ 
u'hereupon the following colloquy ensued: . 

“Mr Hoover: Your Honor will remember that during the course 
of the evidence in this case counsel disclaimed that they would make 
any conteiZn before this jury that there was a defective constmc ion 
of the railroad at the point of this accident; and yet, after that 
disclaimer, when the first counsel gets up to address the jury, the 
K aa i« of his argument is that this is a defective curve, and if this 
track had been built in a different way this accident would not have 
occurrred. 1 submit that he lias no right to argue that to the jury, 
under the allegations of the declaration and under the ruling that 
Your Honor has made, and I ask your Honor to direct the jury 
not to pay any attention to the argument that has been made by 

Mr Mattingly on that subject. ■ ' . , ,, 

“Mr Gittings: When such remarks as this are made they 
3 require a reply. Counsel says that I told the Court that I 
did not propose to argue to the jury that because one rail was lower 
than the other, it necessitated the car going around there at a slow 
rate of speed. I defy counsel to find any suggestion coming from 
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me at any time throughout the trial of this case, to that effect. I 
urged particularly upon your Honor that that was our contention. 
I did not urge upon your Honor that it was an unsafe construction, 
or that we would contend to the jury that it was an unsafe construc¬ 
tion, or that we had a right to recover because of the unsafe con¬ 
struction, if it was an unsafe construction; but I argued that we did 
have a right to argue to this jury the character of the curve there and 
the rate of speed necessitated for safety to go around that curve, and 
the slowness of it, and that cars could not go as fast around that 
curve as they could go around curves built the other way. 

“The Court: If you will limit your argument, as you now sug¬ 
gest, and as I understood it was to be limited, it is all right; but the 
argument that has been made, the argument to which an objection 
is made, I think is open to the objection that has been offered. The 
argument was in effect to say to the jury that there was a defect in 
construction there. You have a right to argue to the jury that, tak¬ 
ing the curve as it was, it was their duty to run slower; but the 
argument just now made to the jury was that if that rail had been 
higher, this accident probably would not have occurred.” 

Thereupon, after further argument, the following oc- 

35 curred: 

“The Court: That was my ruling. When the witness was 
on the stand, against your objection I allowed him to inquire as to 
whether the outer rail was out of place with reference to the other— 
whether it was lower—and he answered, yes. Now, the Court made 
some explanation at that time, and the purpose of it was simply to 
show the nature of that curve, and as bearing of course, upon the 
degree of care which they must exercise in going around it, just the 
same as, if there had been a long swing for the cars, they could move 
a car with safety at a more rapid rate of speed than if there was a 
short, sharp curve. 

“Mr. Mattingly may proceed with the argument, and he must 
limit it to that view of the case. The Court has ruled that you are 
not entitled to show that there was any defective construction there, 
but you have a right to argue the kind of curve there was, and the 
kind of care which the defendant must exercise on that kind of a 
curve. 

“I stand by that ruling, and you may proceed with the argument. 

“Mr. Hoover: I want to preserve my right here on the record, i 
object, and say that they have no right to argue anything to this jury 
about the condition of this curve, and your Honor rules against me. 
that they can make that argument as far as you permit them to do 
it, and I note an exception to it. 

“The Court: Yes.” Said exception was duly entered upon the 
minutes of the Court. 

Thereupon counsel for the plaintiff proceeded with the argument 
in accordance with the ruling of the Court. 

The Court, thereafter charged the jury as follows: 

36 The Court (Mr. Justice Anderson) : Gentlemen of the 
jury, the plaintiff, Charles F. Dittman, brings this suit as 

administrator of the estate of Frederick W. Dittman, deceased 
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against the defendant, the Washington Railway & Electric Company, 
to recover damages which it is alleged the heirs of Frederick W. 
Dittman sustained by reason of the death of their father, as the 
result, as is claimed by the plaintiff, of the negligence of the de¬ 
fendant company, at the time and place where this accident occurred. 
That is, it is claimed that instead of the defendant company operat¬ 
ing its car at this curve where the accident occurred in the usual and 
customary manner, that it was running its car at the time around 
this curve at an unusual and excessive rate of speed, and that by 
reason of that fact the decedent was injured, from which injury he 
died. 

You will have the declaration with you when you retire to the 
jury room, not as evidence, as I have probably explained to you in 
other cases, but as the mere typewritten statement of the plaintiff’s 
case, and I want to read to you the essential parts of this declaration, 
so that you may get a clear idea of what the issue now before you is. 

The declaration first starts out with stating that the defendant 
company is a common carrier of passengers operating its cars in the 
District of Columbia, in the City of Washington, that the tracks 
of said street railway were laid “over and upon certain streets and 
thoroughfares in the said City of Washington, including among 
others G Street northwest, thence along Massachusetts Ave- 

37 nue to the Union Station, thence southerly and eastwardly 
along and around the Plaza in front of said station to its 

junction with Delaware Avenue, northeast, where said tracks curved 
over said thoroughfare around said Plaza into said Delaware Ave¬ 
nue, northeast, thence running along and upon said Delaware Ave¬ 
nue, and over and upon which said railway tracks the defendant 
operated cars and trains of cars propelled by electricity.” 

That is all introductory to the charge of negligence in this declara¬ 
tion against the defendant. The declaration then goes on as fol¬ 
lows : 

“It thereupon became and and then and there was the duty of the 
defendant to operate said cars over and upon said tracks in said 
streets in general, and over and upon said thoroughfare around said 
Plaza and around said curve over and upon said thoroughfare, into 
said Delaware Avenue, northeast, and along said Delaware Avenue 
aforesaid in particular in the customary and ordinary manner in 
which they are operated with relation to the traveling public and 
the customary method which the company (defendant) has estab¬ 
lished for the transportation of its passengers so as to avoid injuries 
to passengers and persons lawfully upon the cars of said defendant, 
running along and upon said tracks as aforesaid.” 

That simply alleges first where the company operated its cars, 
and secondly what the duty of the defendant company was in the 
matter of properly operating its cars. 

The third matter to which the court brings your attention is the 
alleged breach of that duty. I read further from the decla- 

38 ration as follows: “That the defendant “operated its said 
train of cars at an unusual and excessive rate of speed while 

said train was upon said curve of said track running around said 
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Plaza into said Delaware Avenue, northeast, and while said train 
was rounding said curve around said Plaza into said Delaware Ave¬ 
nue, northeast, and otherwise, that the plaintiffs deceased, while a 
passenger, and while on said train, on the front platform of the rear 
car thereof, and while in the exercise of due care on his part, was 
then and there thrown violently to and upon the ground, thereby 
sustaining injuries which resulted in his death on, to wit, the 18th 
day of December, 1912.” 

Gentlemen, the Court instructs you as a. matter of law that no pre¬ 
sumption of negligence arises from the mere happening of the acci¬ 
dent. That is, you have no right to assume that because this acci¬ 
dent occurred, and this- man received the injury, from which he 
died, the company was guilty of negligence, because that is a ques¬ 
tion of fact to be established by the evidence, the burden of which 
rests upon the plaintiff, and you can not presume or assume because 
of the happening of the accident that the defendant company was 
negligent; but before the plaintiff can be entitled to recover, you 
must find by a preponderance of the weight of the evidence that the 
defendant was guilty of negligence in the operation of the car, as 
charged in the declaration, and that the negligence of the defendant 
directly contributed to the injury of the plaintiff’s intestate. 

39 The negligence charged is that the company operated its 
cars at an unusual and excessive rate of speed. 

The Court further instructs you that the burden of proof is upon 
the plaintiff to establish by a preponderance of the evidence that 
the defendant was guilty of negligence as charged in the declara¬ 
tion, and to ascertain the character of the negligence charged, and 
that the negligence of the defendant directly contributed to the injury 
and death of plaintiff’s intestate; and if the plaintiff fails to sustain 
3uch burden of proof, or if the proof is equally balanced or pre¬ 
ponderates in favor of the defendant, then your verdict must be in 
favor of the defendant. 

I have already stated to you that the burden of proof is upon the 
plaintiff here to satisfy you by the weight of the evidence that the 
accident or injury sustained by the decedent, from which he died, 
was the result of the negligence of the defendant company. 

The Court further instructs you that the burden of proving that 
the decedent was guilty of contributory negligence is upon the de¬ 
fendant, and in the absence of proof to the contrary, the law presumes 
that the decedent was exercising reasonable and proper care and cau¬ 
tion at the time of the accident. That is, you can not assume be¬ 
cause the decedent was injured in this accident, from which injury 
he died, that he was the author of his own misfortune. The law 
presumes that he was not guilty of negligence, just as it is presumed 
in this case that the defendant railroad campany was not 

40 guilty of negligence, the burden being upon the plaintiff in 
the first instance to satisfy you by the weight of the evidence 

that the injury resulted from the negligence of the defendant, and 
the burden being upon the defendant here to satisfy you by the 
weight of the evidence that the deceased himself contributed to his 
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own injury. If he did, of course the plaintiff can not recover as his 
administrator. 

So that you will understand that you can not assume negligence 
simply from the accident itself, nor can you assume that the de¬ 
cedent was guilty of contributory negligence because he was injured, 
the burden being upon the defendant to establish that fact to your 
satisfaction. 

There has been a good deal of evidence offered bearing upon the 
presence of the decedent at the time of the accident on the front 
platform of the trailer, and counsel have argued to you, have given 
to you their respective views, as to the effect of his presence on the 
platform under the circumstances. I want you to notice closely 
what the Court is about to read to you, because it is one of the 
prayers that the Court has granted: 

“You are instructed that it was not, as a matter of law, negli¬ 
gence in itself for the deceased to ride upon the front platform, if 
the car was full, or even though there were unoccupied seats in the 
car”—— 

Whether it was full or not— 


“and if you find from the evidence that the deceased was riding on 
the platform of the car from which he was thrown, and that his 
being thrown was the immediate result of the negligence of 

41 the agents of the defendant in driving or running the car 
into and around the curve at or near the point of the accident, 

at a negligent rate of speed”— 

That is, at an unusual and excessive rate of speed, as charged in 
the declaration— 

“so as to cause a violent or unusual swerve of the car, which would 
be dangerous to passengers riding in the car and on the platform, 
then the plaintiff is entitled to recover, unless you further find from 
the evidence that the plaintiff, as a passenger upon said car, was at 
the time he was injured, not in the exercise of due and ordinary 
care, and that by reason thereof he contributed to the injury.” 

On the same subject: 

“If the jury should find, from the whole evidence in the case, 
that plaintiff’s intestate voluntarily took a position on the platform 
of the trailer car when there was accommodation for him inside the 
car, either in the way of a seat therein, or a position to stand in the 
aisle thereof, they are instructed that while, as matter of law, the 
taking of such position by plaintiff’s intestate would not constitute 
contributors negligence, still, under such circumstances if plaintiff’s 
intestate selected such position if there were ample accommodations 
afforded inside the car, he thereby assumed the additional risks at¬ 
tendant upon the occupying of such position, while the car or train 
was being operated in the usual and customary manner, and if they 
further find from the whole evidence in the case that the plain¬ 
tiff’s intestate was guilty of negligence directly contributing 

42 to the injury, by occupying such position, then their verdict 
should be for the defendant.” 
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In other words, gentlemen, the law does not count it negligence 
on the part of a passenger on a street car, that is that it is negligence 
in itself, for him to ride on the platform of a car; but if he takes that 
position, he puts himself in a position where he must exercise rea¬ 
sonable and due care for his own protection, because manifestly it 
is not as safe to ride upon the platform of a car as it is to ride on 
the inside. But you must not get it into your minds that it was 
negligence simply because he rode there; and, on the other hand 
you must bear in mind that he took the additional risks, that is 
that it required additional care on his part for his own protection 
if he went upon the platform. 

So that the question for you to decide under the facts and cir¬ 
cumstances of this case are, whether the car, at the time the de¬ 
cedent was injured, was being run at an unusual and excessive rate 
of speed, and you will also bear in mind that although the decedent 
was ndmg on the platform at the time of the accident, he was en¬ 
titled to rely upon the defendant operating its cars in the usual and 
customary manner in which they are run with respect to the safety 

of all the passengers, and if they did so, then the plaintiff cannot re- 
co\ or. 

P‘?j ntiff on'y recover if you are satisfied from the weight 
of the evidence that the defendant ran its car not in the usual and 
customary manner, but at an excessive and unusual rate of 
43 speed, and that that fact was the proximate cause of the in- 
jury and death of the decedent, and that the plaintiff himself 
was without negligence that directly contributed to his own injury. 

somethin?? althis St?™ Il0n ° r Calling attention 

The Oourt: Yes. 

NGS ' ^ ou said unusua l and excessive rate of speed and 
you failed to suggest to the jury—and I am afraid they will think 

excessive reffnf ^ l ™ i n0t the law - th «‘ unusual and 
excessne rate of speed has reference to that particular point at thp 

curve where this accident occurred. I dwelt upon that 

I he Court ■ Yes, of course; you have nothing to do with the rate 
of speed, gentlemen, with which the car was operated at anv otW 
point except where the accident occurred. y other 

Again, the Court instructs you as follows- 

, , TI hejury are.mstmcted that the plaintiff having alleged in the 
declaration filed in this cause that the defendant was guilty of nea 
ligence in that it operated its said train of cars at an unusual or el 
cessive rate of speed while said train was upon the curve of thp* 
running around the Plaza into Delaware Avenue the burden of Jroof 
is upon the plaintiff to establish by a preponderance of the evidenl 
the negligence alleged in the declaration.” 

“tTS* ^? ntlemen , the jury instructs you as follows: 

If nf Sh °'A d dnd > u TOm the whole evidence in the case 

44 ierk or e inrch den f tb * he plal ? tiff ’ s “testate was caused by a 
jerk or lurch of the car as it rounded the curve from thp 

aza into Delaware Avenue, and if they further find from 
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the whole evidence in the case, that the said jerk or lurch was not 
due to negligence of the servant or servants of the defendant in oper¬ 
ating the said car around the curve at an unusual or excessive rate 
of speed, as charged in the declaration, but on the contrary, was only 
such a jerk or lurch as is incident to the movement of a car in round¬ 
ing the curve while being operated in an ordinarily careful and 
prudent manner, then their verdict must be for the defendant.” 

The Court instructs you also as follows: 

“If the jury should find from the whole evidence in the case that 
the plaintiff’s intestate while standing on the front platform of the 
trailer was thrown therefrom by the motion or movement of the car 
as it rounded the curve from the Plaza into Delaware Avenue, yet, 
unless they shall further find from the whole evidence in the case 
that the motion or movement of the car which caused plaintiff’s 
intestate to fall was not due to the negligence of the servant or ser¬ 
vants of the defendant in operating the car around the curve in 
question at an unusual or excessive rate of speed, as charged in the 
declaration, then their verdict must be for the defendant.” 

Now, gentlemen, you are the sole judges of the facts in this case. 
It is for you to determine for yourselves what the facts and circum¬ 
stances of the case, as you have learned them in the course of 

45 this trial, from the witnesses, under the instructions of the 
Court as to the law, established with respect to the alleged 

negligence of the defendant in the operation of its car, as it is al¬ 
leged, at an unusual and excessive rate of speed at the time of this 
accident. That imposes upon you the duty of carefully weighing 
and considering the evidence in the case. If you can reconcile the 
differences or conflicts in the evidence upon the theory that each and 
every witness intended to tell the truth, you should do so. While 
you may do that, you at the same time may be satisfied that certain 
witnesses had a better opportunity to know whereof they speak, that 
they were in a position to be better able to judge as to the speed of the 
car at this point and as to the several matters of detail of which they 
have spoken, than other witnesses. Therefore it is your duty to com¬ 
pare the testimony of one witness with that of another, to carefully 
examine and weigh the entire body of the testimony with a view to 
ascertaining what was the cause of this accident. Was it caused by 
the alleged unusual and excessive rate of speed charged in the dec¬ 
laration? Was that the proximate cause of the injury, or was it the 
result of the negligence of the defendant itself, or did both parties 
contribute to the injury? If both parties were negligent, if the 
plaintiff’s decedent was negligent as well as the defendant, then the 
plaintiff cannot recover because you did not apportion the wrong¬ 
doing between the two parties; but you must be satisfied by the 
weight of the evidence, before the plaintiff can recover, that the in¬ 
jury to the decedent was caused by the alleged negligence of 

46 of the defendant, and to which the decedent himself did not 
contribute by his own negligence. 

So you are instructed that your verdict should be based solely upon 
the evidence, and without regard to the parties. It would be a 
violation of your oaths as jurors to be influenced by, or to consider 



CHARLES F. DITTMAN. 


to any extent or for any purpose, the fact that the plaintiff was an 
individual, or his circumstance in life, or that the defendant was a 
corporation. It is your duty to permit neither sympathy nor prej¬ 
udice in favor of or against either of the parties to have any in¬ 
fluence upon your verdict. So that without allowing yourselves to 
get away from the facts and circumstances of this case, and unin¬ 
fluenced by any bias or prejudice against any witness or anybody 
connected with the case, you must determine for yourselves, without 
regard to sympathy or prejudice, whether the plaintiff in this case, 
under the instructions the Court has given you as to the law, under 
which the plaintiff would be entitled to recover, is in fact entitled 
to your verdict in this case. 

If you find for the defendant, your verdict will simply be for the 
defendant. If you find for the plaintiff, then you will take up the 
question of damages, and as to that the Court instructs you as fol¬ 
lows: 

“In estimating the damages in this case the jury may and should 
take into consideration the age, health, strength, probable duration 
of life, earnings and earning capacity, of the decedent, and should 
consider of whom his family consisted, and what support or main¬ 
tenance was given to all, or any of them, by him, which may 

47 include gifts, and from all the facts and circumstances de¬ 
termine how much, if anything, they probably lose by rea¬ 
son of his death, and what would be the amount they had a reason¬ 
able expectation of receiving while he lived, had he not been killed.” 

In other words; 

“If the jury should find for the plaintiff, they should allow no 
damages on account of the suffering of the deceased, or for any in¬ 
juries to the feelings of any of his children, or for loss of society, 
but only for such financial aid and other assistance as under all the 
evidence they may find the children of the deceased would probably 
have received from him had he lived ; and the jury should not draw 
any inference or conclusions in relation^ to that matter except such 
as are justified by the evidence.” 

That I am sure you would not do. You have no right to be guided 
by anything except the evidence as it was given by the witnesses on 
the witness stand, applying first the law of the case as given to you 
by the Court. 

I think I have covered all the points. 

Mr. Chamberlain : Will your Honor permit me to make a sug¬ 
gestion. I assume this is the first time that this jury has been 
instructed on the subject of contributory negligence, and I think it 
would be well for the Court to tell them that contributory negligence 
presupposes negligence on the part of the defendant, and before 
they could find the plaintiff’s intestate guilty of contributory negli¬ 
gence, they must find that the defendant itself was negligent. 

The Court: If the jury finds in the first place that the 

48 defendant was guilty of negligence, then they come to the 
question of contributory negligence, of course. There is no 

question about that. 
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Mr. Chamberlain : There is no question about it, but the jury 

was not so instructed. , 

The Court : Of course if the jury should not find that the de¬ 
fendant was guilty of negligence, that is the end of the matter. 

Mr. Chamberlain: Absolutely. 

The Court: Absolutely, and they need not take up the question 
of contributory negligence at all. If they find that the defendant 
was negligent in that it operated its car around this curve at or 
about the point of the accident at an unusual or excessive rate of 
speed, that would constitute negligence for which the plaintiff would 
be entitled to recover, unless the decedent himself contributed to his 
injury. 

Therefore, if you find that the defendant company was negligent 
in the respects indicated, then you must next inquire whether the 
decedent himself was guilty of negligence, and that contributed to 
his injury, and if you answer that yes, then your verdict must be 
for the defendant, because, notwithstanding you may find the de¬ 
fendant guilty of negligence, if on the other hand you find the 
plaintiff was likewise guilty of negligence and contributed to his 
injury, the plaintiff would not be entitled to recover. 

Mr. Gittings: If your Honor will pardon me a moment, there is 
just one thing that you failed to call the attention of the 
48% jury to, namely, that the mere fact of the happening of the 
accident itself was not any evidence of the negligence of the 
plaintiff. 

The Court: No, I did not say that. I said they could not infer 
negligence. 

Mr. Gittings: The doctrine of res ipse loquitur has no applica¬ 
tion in this case? 

The Court: No. 

Mr. Gittings: And you failed to tell them that the fact of this 
man’s falling off the car is not in itself evidence of contributory 
negligence. 

Mr Hoover: The Court distinctly said that. 

Mr. Gittings: If your Honor did say that, I have done no harm. 
I did not hear it, and I thought you had not. 

The Court: You state the law correctly on that point. I spoke 
at some length on that point. 

Mr. Gittings: I do not recall it. 

Now, we reserve exceptions to the granting of the defendant’s 
prayers, and- 

The Court: All exceptions will be reserved. 

Mr. Gittings: And in so far as they are incorporated in the in¬ 
structions given in the judge’s charge to the jury we except to them. 

(Whereupon the jury retired to consider of their verdict.) 

49 Each and all exceptions, as stated in the foregoing Bill of 
exceptions, were duly noted by the Court at the time the 
same were severally taken, and said exceptions are signed as the 
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several exceptions taken at the trial of the above entitled cause, this 
13th day of January, 1915, nunc pro tunc. 

THOS. H. ANDERSON, Justice. 

0. K. 

JOHN C. GITTINGS, 

Att’y for Plaintiff. 

0. K. 

GEO. P. HOOVER, 

A tt’y for deft. 

Giddings & Chamberlain and Robert E. Mattingly, Attorneys for 
Plaintiff: 

Please take notice that on Wednesday the Fourteenth day of 
October 1914, at 10 o’clock A. M., or as soon thereafter as counsel 
may be heard, the proposed bill of exceptions attached to this notice 
of which proposed bill of exceptions a copy is handed you, will be 
submitted to the Court to be settled. 

GEO. P. HOOVER, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing proposed bill of exceptions 
acknowledged this 3d day of October 1914. 

GITTINGS & CHAMBERLAIN, 

ROBT. E. MATTINGLLY, 

Attorneys for Plaintiff. 

[Endorsed:] At law. No. 55,596. Dittman vs. Wash. R’way & 
El. Co. Bill of Exceptions. Law offices George P. Hoover, 406 
Fifth St. N. W. Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2781. Washington Railway & Electric Company, appellant, vs. 
Charles F. Dittman, Adm’r, &c. Court of Appeals, District of Co¬ 
lumbia. Filed Feb. 3, 1915. Henry W. Hodges, clerk. 
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?Jn th? (Eourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1915. 

No. 2781. 

WASHINGTON RAILWAY & ELECTRIC COM¬ 
PANY, A CORPORATION, APPELLANT, 

VS. 

CHARLES F. DITTMAN, ADMINISTRATOR OF 
THE ESTATE OF FREDERICK W. DITTMAN, 
DECEASED. 

APPEAL, FROM THE SUPREME COURT OF THE 

DISTRICT OF COLUMBIA. 

BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

For the purpose of convenience, the parties to this 
appeal will be designated as plaintiff and defendant as 
in the court below. 

This is an appeal from a judgment entered on the 
verdict of a jury in an action to recover damages for 
the alleged wrongful death of plaintiff s intestate. The 
declaration filed in the court below, alleged that the de¬ 
fendant was engaged in the operation of a line of street 
railway in the District of Columbia, naming therein the 
route over which the railway was operated, and then 
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alleged the duty of the defendant, and the breach of the 
duty, which constituted the negligence of the defendant 
in the following language — 

“and for that, it thereupon, became, and then 
and there was, the duty of the defendant to 
operate said cars over and upon said tracks 
in said streets in general, and over and upon said 
thoroughfare around said Plaza and around said 
curve over and upon said thoroughfare into said 
Delaware Avenue Northeast, and along said 
Delaware Avenue as aforesaid in particular, in the 
customary and ordinary manner, in which they 
are operated with relation to the travelling pub¬ 
lic and the customary method which the com¬ 
pany (defendant) has established for the trans¬ 
portation of its passengers, so as to avoid injuries 
to passengers and persons lawfully upon the cars 
of said defendant, running along and upon said 
tracks aforesaid; but the defendant on, to wit, the 
14th day of December, 1912, neglected its duty 
in this behalf in this that it failed to operate one 
of its said trains of cars in the customary and 
ordinary manner in which they are operated in 
relation to the travelling public, and the cus¬ 
tomary method which the company (defendant), 
has established lor the transportation of its 
passengers, but operated its said train of cars 
at an unusual and excessive rate of speed while 
said train was upon said curve on said track run¬ 
ning around said Plaza into said Delaware 
Avenue Northeast, and while said train was 
rounding said curve around said Plaza into said 
Delaware Avenue Northeast, and otherwise, that 
the plaintiff’s deceased, while a passenger and 
while on the said train, on the front platform of the 
rear car thereof, and while in the exercise of due 
care on his part, was then and there thrown vio 
lently to and upon the ground, thereby sustain¬ 
ing injuries which resulted in his death,” etc. 

* 

The plaintiff in support of the allegations of the 
declaration introduced evidence tending to show that the 
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deceased boarded an eastbound car of the defendant ai 
Seventh and F Streets Northwest; and that the train 
of the defendant was composed of a closed motor car, 
with an open trailer car; that the intestate took a posi¬ 
tion on the front platform of the trailer car, standing 
on the side of the platform nearest to the step on the 
outside; that the train proceeded from the point where he 
boarded it past the Union Station, and while it was pro¬ 
ceeding around the curve from the Plaza in front of the 
Union Station into Delaware Avenue, the deceased was 
thrown from the car to the ground, and iecei\ed in¬ 
juries which resulted in his death. The plaintiff intro¬ 
duced evidence tending to support the allegations of the 
declaration that the car rounded the curve at an un¬ 
usual and excessive rate of speed. 

In order to meet the case of the plaintiff, the deiend- 
ant introduced evidence tending to show that the train 
of the defendant came to a full stop just before entering 
the curve in question; it started up slowly, and was pro¬ 
ceeding around the curve at a slow rate oi speed \\ hen the 
deceased lost his balance and .fell off; that the train 
proceeded around the curve in the usual manner, and 
that there was no jerk or jar to cause the deceased to fall 
off. In support of the defense, the defendant intro¬ 
duced as a witness, Albert Wilson Frye, who testified 
that he was a motorman employed by the defendant, 
and was operating the car at the time of the accident. 
He stated that he brought his car to a full stop before 
entering the curve, and described the manner in which 
the car started, and the movement of the car around 
the curve up to the time he received the emergency bells 
to stop, after the deceased had fallen from the car. 
On cross-examination the witness was asked to state 
whether the inner or outer rail of the track on which his 
train was running on the night of the accident was highei 
on the curve at which the accident happened. To this 
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question the defendant objected on the ground that it 
was immaterial,irrelevant and incompetent, for the rea¬ 
son that there was no allegation in the declaration as to 
any negligence in the construction or maintenance of 
the track. Upon inquiry from the court, as to the rele¬ 
vancy of the question, counsel for the plaintiff stated 

that he wanted to show bv the witness that one of the 

%/ 

rails was depressed; that it was not good construction or 
safe construction, and that the company should have 
been exceedingly careful (Rec., p. 15). He further stated 
in the presence of the jury that he was seeking to show 
that one rail of the track was higher than the other, that 
the company knew that this condition existed at that 
point, and he proposed to argue to the jury that the 
speed of the car should have been slower in going around 
the curve than if the rails had been built the other way. 
Whereupon, after argument the court ruled that while 
the evidence was not admissible for the purpose of 
showing a defect in the construction of the tracks as an 
independent act of negligence, yet the plaintiff was en¬ 
titled to have the evidence admitted for the purpose of 
showing whether, in view of these circumstances as to the 
condition of the track the car should not run slower than 
the usual rate of speed around an ordinary curve, and 
overruled the objection of the defendant, to which ruling 
of the court an exception was duly noted by the de¬ 
fendant (Rec., p. 16). 

Whereupon, after the witness was interrogated as to 
his knowledge of the grade at the point of the accident, 
the following occurred: 

“Q. Will you kindly tell us the difference in 
grade between the inner and outer rails of the 
Washington Railway and Electric Company’s 
tracks at that point of the curve just east of Dela¬ 
ware Avenue? 

Whereupon, after objection was made, the court ruled 
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that the question could be answered, subject to the ob¬ 
jection and exception of the defendant, which exception 
was duly entered upon the minutes of the court. 
Thereupon the following occurred: 

“A. The outer rail is the highest—is the lowest. 
Q. The outer rail is the lowest? 

\ Yes sir. 

q' Did’you know that at that time? 

A. Yes, sir” (Rec., p. 16). 

The foregoing questions were admitted subject to 
the previous ruling of the court, overruling the objection 
of the defendant on the ground previously indicated, to 
which ruling of the court an exception was duly noted 

(Rec., p. 16). . i 

After the evidence on both sides had been announced 

closed, and Mr. Mattingly, one of the attorneys for the 
plaintiff, was proceeding with the argument of the case 
to the jury, he stated, “that one of the causes of the acci¬ 
dent was that the curve at the place of the accident was 
in a defective condition, and that if the curve had been 
built in a different way that this accident would not have 
occurred.” Counsel for the defendant objected to this 
argument, on the ground that the plaintiff had no right 
to submit this argument to the jury under the allegations 
of the declaration, and requested the court to direct 

the jury to disregard the Argument. 

Whereupon counsel for the plaintiff stated that they 
did not propose to argue that the condition of the track 
was unsafe construction and that they had a right 
to recover on that ground, but they did propose to 
argue to the jury “the character of the curve there and 
the rate of speed necessitated for safety in going around 
that curve, and the slowness of it, and that cars could 
not go as fast around that curve as they could go around 

curves built the other way. 

The court then stated that if counsel would limit the 



argument as now suggested it would be all right and 
stated “you have a right to argue to the jury that taking 
the curve as it was, it was their duty to run slower,” 
to which ruling of the court the defendant duly excepted, 
and thereupon the counsel for the plaintiff proceeded with 
the argument of the case to the jury in accordance with, 
and along the lines which the court ruled they might 
present the argument (Rec., pp. 18-19). 

Assignments of Error. 

1st. The court erred in overruling the objection 
of the defendant to the question propounded to the 
witness Frye, as to whether there was any difference 
in grade between the inner and outer rails of the tracks 
of the defendant at the point of the curve just east of 
Delaware Avenue, on the ground that the question was 
immaterial, irrelevant, and incompetent. 

2d. The court erred in overruling the objection to the 
question propounded to the witness Frye, as to whether 
the outer rail was lower than the inner rail on the track 
of the defendant at or about the point of the accident, 
on the ground that the question sought to interject into 
the case, a point of negligence which was not alleged in 
the declaration. 

3d. The court erred in overruling the objections to 
the questions propounded to the witness Frye, in respect 
to the condition of the rails at the point of the accident, 
on the ground that the questions asked the witness were 
not responsive to the direct examination. 

4th. The court erred in overruling the objections to 
the questions propounded to the witness Frye, on the 
ground that the questions were not competent to be 
asked on the cross-examination of the witness, and if the 
condition of the rails at the point of the accident was ma¬ 
terial, it should have been developed in the case of the 
plaintiff in chief. 
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5th. The court erred in overruling the objection of 
the defendant to the argument made by one of the 
counsel for the plaintiff to the jury in respect to the con¬ 
dition of the rails at the curve where the accident 
happened. 

6th. The court erred in overruling the objection of the 
defendant to the argument made by counsel for the 
plaintiff to the jury, in respect to the condition of the 
curve, and in allowing the counsel for the plaintiff 
to argue to the jury that by reason of the condition of 
the curve it was the duty of the defendant to run the 
cars slower around the curve than if the rail had been 
higher (Itec., pp. 6-7). 


ARGUMENT. 

The assignments of error on this appeal are so closely 
related that it is deemed advisable to discuss them to¬ 
gether, which is accordingly done. 

Upon examination of the declaration filed in this case 
it will be seen that the plaintiff alleged that it was the 
duty of the defendant to operate its cars over the streets 
in general, and around the curve at the place where the 
accident happened, in the customary and ordinary man¬ 
ner in which cars were operated with relation .to the 
travelling public, and the customary method which 
the defendant had established for the transporta¬ 
tion of passengers, and that the negligence charged 
against the defendant is that it failed to operate the car 
on which the deceased was a passenger, in the customary 
, and ordinary manner, b u t on tho - ^wtrary fai le d - to operate 
tho car - in the customaiy -^ and ordinary - man age, and did 
operate it at an unusual and excessive rate of speed, 
thereby causing the injuries to the deceasd which resulted 
in his death. In the plaintiff’s case in chief the only evi- 
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dence introduced in support of the allegations of negli¬ 
gence was the testimony of witnesses tending to show that 
the car was being operated at an excessive and unusual 
rate of speed. The plaintiff did not offer, or attempt to 
offer, any evidence whatever as to the construction of 
the track at the place of the accident, or that the rails 
of the track at this point were constructed in any differ¬ 
ent manner than the rails of any other curves along 
the line of the defendant’s railway. The case made by 
this declaration was simply that the defendant failed to 
operate its car in the customary and ordinary manner, and 
in violation of its duty to the deceased, operated the 
car around the curve in question at an unusual and ex¬ 
cessive rate of speed. There was no allegation in the 
declaration that the rails of the track at the place of 
the accident were built in any faulty manner, that 
there was any defect in their construction, or that by 
reason of the character of the construction at the place 
of the accident the cars should be operated at a slower 
rate of speed at this point than at other points along the 
line of the railway when the car was being operated 
around curves. Considering the allegations of this 
declaration, the case which the defendant was called 
upon to meet, was the charge that it failed to operate 
the car in the customary and ordinary manner, but that in 
violation of its duty in the premises, it operated the car 
at an unusual and excessive rate of speed. 

The defendant in meeting the case of the plaintiff, 
introduced as witnesses the motorman and conductor in 
charge of the car, together with a number of passengers 
who were on the car at the time of the accident, all of 
whom testified substantially to the effect that the car 
was being operated in the usual and customary manner, 
and that it was not being run at an unusual or ex 
cessive rate of speed around the curve. No evidence 
was introduced by the defendant as to the construction 
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or character of the curve at the place of the accident, 
for the reason that there was no suggestion of any 
charge of this kind in the declaration, nor was there any 
evidence introduced by the plaintiff indicating that such 
a ground of negligence would be urged as the basis 

for a verdict in favor of the plaintiff. 

In the preparation of the case of the defendant for 
trial, and in the presentation of the evidence on behalf 
of the defendant to meet the allegations of the declara¬ 
tion, and the evidence introduced by the plaintiff 
in support of the allegations of the declaration, the de¬ 
fendant did not for a moment consider, and in the 
nature of things could not be expected to anticipate, that 
the question would be raised as to the construction of 
the curve, or that there was any peculiarity in its con¬ 
struction which would necessitate the car being op¬ 
erated at a slower rate of speed than at any other curve 
along the line of its railway. The defendant had no 
notice either by way of allegations contained in the 
declaration, or by evidence sought to be introduced by 
the plaintiff in support of his case, that it would be 
claimed that the cars should be operated at a slower 
rate of speed at the place of the accident, than around 
other curves along the line of its railway, necessarily, 
therefore, when the plaintiff’s attorney undertook to 
cross-examine the motorman as to the character of the 
curve, and the claim was made that the defendant 
by reason of the construction existing at that point 
should have operated the car at a slower rate of speed 
than usual, the introduction of this phase of the case 
into the trial came as an utter surprise to the defendant. 
When objection was first made to this line of inquiry 
on the cross-examination of the witness Frye, and counsel 
for the plaintiff was called upon by the court to state the 
relevancy of the question counsel stated that “he 
proposed to show by the witness that-one of the rails 
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was depressed, and it was not good construction or 
safe construction, and that tlie company should have 
been exceedingly careful as he claimed to be able to show 
by the witness that there were evidences around there, 
of which the company had knowledge, that cars had 
jumped the track by reason of the depression at that 
point (Rec., p. 15). 

This statement by counsel for the plaintiff sought 
to interject into the case a charge of negligence inde¬ 
pendent of, and absolutely foreign to, the allegations 
of negligence set out in the declaration. Thereupon 
after argument, the counsel stated to the court that 
he did not propose to introduce this evidence, to show 
a defect in the condition of the track as an independent 
act of negligence, but did in effect propose to show 
that the track was constructed in an improper manner, 
or to sav the least, that it was constructed in a man- 
ner different from the construction at other points, 
and that by reason of its construction-in the manner 
indicated, the passage of cars around this particular 
point was rendered more hazardous to the travelling 
public than when operated around curves at other 
points along the line of the defendant, and that, there¬ 
fore, bv reason of the existing construction of the rails 
at the place of the accident, the cars of the defendant 
should have been operated at a rate of speed slower than 
in the usual and customary method of operation. 
The testimony elicited on the cross-examination of the 
witness Frye over the objection of the defendant, was to 
the effect that the outer rail of the track was lower 
than the inner rail, and from this testimony the plaintiff 
was allowed to draw the inference, and argue to the jury 
on the basis of this testimony that the defendant should 
have operated its car at a lower rate of speed than at 
other points. The court will bear in mind, that there was 
no evidence introduced by the plaintiff, to show that the 
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rails of the track around the curve at the place where the 
accident happened were constructed improperly, but that 
the plaintiff on cross-examination of a witness for the de¬ 
fendant was permitted to interject into the case the fact 
that the outer rail was lower than the inner rail. The 
defendant was taken completely by surprise by the in¬ 
troduction of this testimony, and there was no oppor¬ 
tunity in the circumstances, offered the defendant to 
introduce testimony to meet this new phase of the case. 
It is true that counsel for the plaintiff disclaimed the in¬ 
tention of introducing the evidence for the purpose of 
showing that the rails were built in a defective manner, 
and thereby to be allowed to recover on an independent 
act of negligence based upon the alleged negligence 
of the defendant in the construction of the track; never¬ 
theless it was very ingeniously argued by the counsel 
for the plaintiff, during the trial of the case, in the court 
below, and no doubt the same argument will be advanced 
in this court, that the evidence was not introduced for the 
purpose of showing an independent act of negligence 
based upon the defective construction of the track, but 
was introduced for the purpose of showing a condition 
out of the ordinary existing in the track which neces¬ 
sitated a lower rate of speed than if the track had been 
constructed in another or different manner. However, 
ingeniously counsel for plaintiff may seek to differen¬ 
tiate between the claim that the evidence was not intro¬ 
duced for the purpose of seeking to recover on the basis 
of negligence of the defendant by reason of the defective 
construction of the track, and the contention sought 
to be maintained that the evidence was introduced for 
the purpose of showing a character of construction such 
as would necessitate the cars being operated at a lower 
speed than was usual and customary around curves, 
nevertheless, the natural, and inevitable result of the 

introduction of this testimony was to enable the plain- 
4—3719 


tift to argue to the jury, as a basis for the recovery by the 
plaintiff, a ground of negligence other than, and differ¬ 
ent from, that alleged in the declaration. It is submitted 
that counsel are endeavoring to draw too fine a line of 
distinction when they repudiate the suggestion that the 
evidence was introduced for the purpose of enabling 
them to recover on a ground of negligence not set out 
in the declaration, and assert that the evidence as to 
the condition of the track was offered merely as an inci¬ 
dent to the claim of negligence upon which the suit was 
based. The case presented by the declaration was that 
the defendant was negligent in that it failed to operate 
the car in the customary and ordinary manner, but did 
operate it at an unusual and excessive rate of speed, and 
the evidence introduced by the defendant to meet this 
case overwhelmingly outweighed the evidence introduced 
by the plaintiff in support of the allegations of the decla¬ 
ration, and yet the plaintiff was allowed to interject into 
the case a ground of negligence not set out in the d( dura¬ 
tion. 

It surely can not be successfully contended that when 
the plaintiff alleged in the declaration that the defendant 
was negligent in that it failed to operate the car in the 
customary and ordinary manner, but did operate the car at 
an unusual and excessive rate of speed, yet during the trial 
of the case the plaintiff can substantially abandon this 
ground of recovery, and recover on the ground that evi¬ 
dence elicited on cross-examination of the defendant’s 
witness, as to the character of the track at the place of 
the accident was such, that the defendant was not negli- . 
gent in operating the car at the usual and customary rate 
of speed, but that the imperative duly was imposed upon 
the defendant of operating its car at a rate of speed less 
than the customary and ordinary speed, and that failure 
so to reduce its speed in the operation of the car below 
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that which is customary and ordinary was an act of 
negligence. 

The defendant is entitled to be informed as to the 
charge of negligence which it is required to meet, and 
when the charge of negligence is set out in the declara¬ 
tion in unequivocal and definite terms, surely the plain¬ 
tiff can not base his right to recover upon a ground differ¬ 
ent from that alleged in the declaration. If this conten¬ 
tion of the plaintiff can be maintained no defendant 
can safely rely upon the allegations of negligence charged 
in the declaration, and will be taken by surprise by the 
introduction into the case of a charge of negligence which 
he could not anticipate, and which is not even suggested 
in the declaration. If the argument of the plaintiff is 
sound, it might be said that the plaintiff could allege 
in his declaration that the defendant operated its car 
at an excessive rate of speed in violation of the regula¬ 
tions of the Public Utilities Commission governing the 
rate of speed, and upon the trial be permitted to intro¬ 
duce evidence tending to show that at the place of the 
accident conditions of congestion existed which made it 
dangerous to operate the car at a rate of speed permitted 
as a maximum by the regulations, and that, therefore, 
the defendant was guilty of negligence because it did not 
operate the car at a lower rate of speed because of the 
conditions existing at the scene of the accident. Surely 
the court will not give its approval to such a contention. 

The logical result of the contention of the plaintiff 
is to enable a party to base his cause of action on one 
charge of negligence, and permit him upon the trial 
of the cause to introduce evidence tending to prove a 
different cause of action, and to recover thereon. It is 
respectfully submitted that it makes no difference in this 
case whether the ground of negligence interjected into the 
trial is closely related to the claim of negligence set out 
in the declaration, the result inevitably follows that the 


plaintiff recovers on a ground of which the defendant 
had no notice. 

It is a well settled principle of law, that the declara¬ 
tion must inform the defendant of the charge of negli¬ 
gence which he is to meet, in order that he may properly 
prepare the defense, and a plaintiff will not be permitted 
to charge negligence in certain and definite terms, and 
recover upon another ground of negligence. 

This principle of law is recognized in B. & 0. R. R. Co. 

V8. Miller, 37 App. D. C., 218, 227. 

This was an action to recover damages for the death 
of a girl who was injured while on a station platform of 
the defendant at University Station in the District of Co¬ 
lumbia; the declaration alleged that the defendant was 
negligent in that it improperly constructed and main¬ 
tained the platform and boardwalk on the premises par¬ 
allel with the track*, and that plaintiff s intestate while 
on the platform was struck by a passing train. The de¬ 
fendant objected to evidence being introduced as to 
negligence in the operation of the train, the couit ad¬ 
mitted the evidence over objection of the defendant. In 
reversing the judgment of the low r er court, this couit said 

(p. 227): 

“We are of the opinion that the court erred in 
submitting to the jury the question of the negli¬ 
gence of the defendant in the operation of the 
train at and just before the accident. 

“This issue w^as not raised by any allegation of 
the pleadings. As showm by the extract from the 
declaration, heretofore given, the plaintiff strictly 
confined her allegation of negligence to the con¬ 
struction and maintenance of the platform on 
which the deceased was walking w^hen struck by a 
passing train.” 

The courts of last resort of the various States have uni¬ 
versally adopted this doctrine. 



Lynch vs. Chicago City Ry. Co., 167 Ill. App., 71, 73. 

“It is a well settled rule that in order to recover 
in an action for negligence the negligence charged 
in the declaration must be established by the 
proof, and that proof of other negligence which, 
if it had been alleged would have warranted 
a recovery is not sufficient.’’ 

Chicago & E. I. R. R. Co. vs. W alker, 137 Ill. App., 
428, 429: 

In this case appellee was allowed by the court, over 
objection made by appellant, to show that at the time 
of the injury there w T as in force upon the appellant s line 
of road, a rule that running or flying switches should not 
be made when a switch rope would answer the purpose, 
and in connection therewith appellee was permitted to 
testify, over objection, that a switch rope could have 
been used for the purpose of running the cars that injured 
appellee upon the switch track. 1 he court in leversing 
the judgment, said (p. 429): 

“This was clearly error. The only negligence 
charged in appellee’s declaration was that there 
were no lights upon the cars switched; that there 
was no switchman or other person on said cars, 
and that appellee had no warning of the approach 
of the cars until he discovered it by the light of his 
lantern; that the agents, servants, and employees 
of the said defendant were guilty of negligence in 
throwing said cut of cars into said switch at night¬ 
time, or at a time when other servants of de¬ 
fendant were making up a train in said yards in 
close proximity to said switch. No allegation or 
averment was anywhere made in the declaration 
to the effect that appellant was guilty of negligence 
in not switching by means of a rope, and to 
allow appellee to give in evidence the matters 
above stated was to permit a recovery upon a 
basis or ground not set out in his declaration. 
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Chicago City Ry. Co. vs. Gates, 135 Ill., App. ISO, 185: 

In this case the plaintiff in his declaration alleged that < 

the car started while he was in the act of alighting there¬ 
from; the proof showed that he attempted to alight from 
the car after it started. The .court in reversing the judg- « 

ment for the plaintiff said (page 185): 

“It is well settled that the allegations of the 
declaration and the proof must agree, and that 
when a specific act of negligence is alleged, the 
recovery can only be on proof of such specific 
act, and not on proof of negligence not alleged. ^ 

(Cases cited.) 

“The allegations in the first count, which is the 
only count to which the evidence applies, is that 
the" train stopped, and that ‘after said car had 
stopped and before it started 1 the plaintiff at¬ 
tempted to alight, and while plaintiff was so 
attempting, the defendant caused the car to be 
moved with a sudden jerk, by reason of which 
plaintiff was thrown to the ground. Here the 
negligence clearly alleged is the sudden starting 
of the car with a jerk, when it was stationary and 
at rest, and while the plaintiff was attempting to 
alight from it. Manifestly, if the car was moving 
and its speed was being increased, after it had 
stopped, and the plaintiff, while it was so moving, 
attempted to get off it, he could not recover, and 
that such was the case the evidence tends to 
prove.” 

Allen vs. Western Electric Company, 131 Ill., App. 

118, 126: 

“The plaintiff contends in argument that a 
liability rests upon the defendant for negligence 
in changing its method of feeding the wire onto 
the arbor from a previously safe to a dangerous 
method without warning plaintiff of such change. 

It is sufficient to here note, as a complete answer 
to this contention, that the right to recover on 
such grounds is nowhere charged in the declara- 
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tion. This is made manifest by plaintiff seeking 
after the close of his case, to amend his declara¬ 
tion by filing an additional count charging such 
acts of negligence. The plaintiff was not entitled, 
as the declaration then stood before the court, to 
make proof of any such acts. His rights were 
circumscribed by the averments of his declara¬ 
tion as it then existed. (Cases cited). For, as 
said in C. & E. I. Rd. vs. Driscoll, 176 III., 330, 
‘The rule is a fundamental one, that a plaintiff 
must recover, if at all, upon the case made by his 
declaration, and in the application of this rule to 
actions for negligence, plaintiff can not allege a 
specific act of negligence and recover upon proof 
of negligence of a different character/' 

Peterson vs. Sears, Roebuck & Co., 89 N. E. (III.), 696: 

“Counsel for the plaintiff in error insists that 
this finding of fact does not correspond with the 
evidence in the record; the argument being that 
the declaration charged negligence as to the hand¬ 
ling of the elevator, and certain proof offered 
showed that there was negligence in the construc¬ 
tion of the elevator shaft. Counsel admits there 
were no allegations in the declaration to justify this 
latter proof, but insists that, so long as no objec¬ 
tion was made in the trial court when the evidence 
was introduced, under the authority of Flanagan 
vs. Wells, 237 Ill., 82, and City of Chicago vs. 
Bork, 227 III., 60, the failure to allege this negli¬ 
gence can not be urged at the present time. The 
decisions just referred to are clearly not in point 
on the question here involved. It is elementary 
that recovery can only be had on the negligence 
charged in the declaration.” (Cases cited.) 

Gleason vs. M. P. Byrne Const. Co., 178 Ill., App. 359, 
361: 

In this case the counts of the declaration upon which 
the case was finally submitted to the jury, are based 
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upon the alleged neglect of duty of the defendant in fail¬ 
ing to provide a safe place to work. 

“In the declaration in the case belore us, as 
heretofore stated, the negligence charged was 
the furnishing of an unsafe place to work. In the 
trial of the case this fact seems to have been dis¬ 
regarded, and evidence was introduced and in 
part, at least, allowed to remain in the record, 
upon the proposition that an improper order was 
given by a vice-principal of the defendant to 
certain fellow-servants of the plaintiff, and that 
this improper order was the cause of the accident. 
Instructions tendered by the defendant were 
modified by the court in a way which also brought 
into the case the question as to whether or not 
an improper order of a vice-principal had been 
given. 

“This case is similar to that of Still vs. McGuire- 
Cummings Mfg. Company, 145 Ill., App. 448: 
The gravaman of the negligence charged was the 
failure of the defendant to use reasonable care to 
provide reasonably safe appliances, and the testi¬ 
mony admitted into the case and the instructions 
referred to were, therefore, inapplicable to the 
pleadings, and directed the attention of the jury 
to a ground of liability other than that charged in 
the declaration. The jury was thus misled, and 
it is impossible to determine whether or not the 
defendant was prejudiced thereby.’’ Judgment 
for plaintiff reversed. 

Smith Co. vs. Smick, 119 Md., 279, 281: 

“The burden of proof was upon the plaintiff 
to show that the injury was caused by the negli¬ 
gence of the defendant as alleged in the pleadings, 
and the defendant had the undoubted right to 
have the jury confined to the issue as made by the 
pleadings.” 

City Pass. Ry. Co. vs. Nugent, 86 Md., 349, 360: 

“There was error also in refusing to grant the 
first prayer of the defendant as offered. The 
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declaration did not count on negligence in the 
operation of the trolley wire and car; nor did it 
allege that an injury had resulted from the negli 
gence of the servants in charge of the car, as neg 
ligence in the operation of the car involves; bu 
it proceeded exclusively on the ground that the 
wire was through carelessness and negligence, out 
of repair, and in consequence broke, and break¬ 
ing inflicted the injury complained of. The 
defendant clearly had the right to have the jury 
confined to the issue made by the pleadings, 
and its first prayer as presented did this; but the 
modification of that prayer amplified and enlarged 
the issue. In this there was obvious error.” 

Western Maryland Ry. Co. vs. Shirk , 95 Md., 637, 654: 

“There was an injurious error in modifying the 
appellant’s prayers No. 2, 3, 5, 6, and 9. The 
modification which was added by the trial court to 
each of these prayers required the railway com¬ 
pany to show that it had used due care ‘in all the 
subsidiary arrangements necessary to the safety 
of a passenger whilst being transported over the 
road' notwithstanding the fact that it was not 
contended or even suggested by the plaintiff 
that the absence of due care in any of the subsi¬ 
diary arrangements was the cause of the injury. 
The declaration as has been pointed out, counted 
on negligence in respect to the car axle and in re¬ 
spect to nothing else, and the issue thus made 
should not have been amplified or enlarged by the 
modification annexed to these prayers.” 

Lauff vs. J. Kennard & Sons Carpet Co., 171 S. W. 
(Mo.), 986, 989: 

In this case the evidence disclosed that the plaintiff 
received his injury through defendant’s wagon being 
backed upon him, so as to crush his leg while he was in the 
act of mounting the freight platform in the depot of the 
St. Louis Transfer Company. 

It appeared that the transfer company had sent a load 
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of carpets to be shipped from the depot. This depot 
is built so the wagons can back up and unload. The 
platform was about five feet high. The plaintiff had been 
out to lunch and coming back to the depot to resume his 
duties, passed the driver of the carpet company wagon, 
and they both spoke to each other. The place where the 
accident happened the driver backed into a space about 
twelve feet in width, with a wagon on each side. Just 
after the plaintiff spoke to the driver and was in this 
space, in the act of mounting the platform, the driver 
backed the wagon without any notice to the plaintiff 
upon him causing the injuries complained of (p. 989): 

“But the judgment may not be sustained for 
that it seems the jury were permitted by the plain¬ 
tiff’s instructions to give a verdict against the 
defendant without heed to the specifications of 
negligence relied upon in the petition and on any 
theory of the remission of duty which it might 
evolve on the facts. The petition, besides contain¬ 
ing a general averment of negligence, counts 
upon the failure of defendant’s driver to warn the 
plaintiff that he was about to back the wagon, and 
further upon the fact that the driver made no ob¬ 
servation or lookout before backing the wagon 
upon him. It is unnecessary to copy the peti¬ 
tion here, for such, in substance, are the two 
specific acts of negligence set forth and relied 
upon for a recovery. It is the established and ac¬ 
cepted law that, where specific acts of negligence 
are set forth in a petition, which contains like¬ 
wise a general allegation of negligence, such 
specific negligent acts are to be treated as super¬ 
seding the general averment, and the plaintiff 
must recover upon them, if at all. (Cases cited.) 

• ••••• 

“The rule is the same in, and finds special ap¬ 
plication to, those cases such as this one, where the 
petition counts on specific acts of negligence; for 
then the instruction must require the jury to 
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respond to the precise charges laid in the petition 
and said to be established by the evidence. The 
authorities are multiplied upon the subject.” 

Maynard vs. Chi. B. & Q. R. R. Co., 137 S. W. 
(Mo.), 58, 59: 

This was an action for personal injuries sustained by 
plaintiff alleged to have been caused by the negligence 
of the defendant in the operation of one of its trains. 
“It will be observed the gravaman of the cause stated 
is negligence in allowing the engine unnecessarily to emit 
steam in a volume to produce a loud, unusual noise. 
It is not charged that the defendant negligently failed 
to avoid frightening the horses by discontinuing the 
noise after the engineer saw, or by reasonable exercise of 
care should have discovered, that the noise of the escap¬ 
ing steam was terrifying the horses, and, if continued, 
would cause them to run away. In the instructions 
given at the request of the plaintiff, the court enlarged 
the scope of the cause of action by including negligence 
of the character just described. This was error. No rule 
is better settled than that which holds a plaintiff to a 
recovery only on the cause of action averred. 

“Where he specifies the negligent acts of which he 
complains, he can not recover on acts not included in his 
specification.” Judgment for plaintiff reversed. 

Beave vs. St. Louis Transit Co., Ill S. W. Rep. 
(Mo.), 52, 57: 

“The appellant’s first assignment o; error chal¬ 
lenges the correctness of respondent’s instruction 
No. 1. It is contended that that instruction au¬ 
thorized the jury to find for respondent upon is¬ 
sues not presented by the pleadings. The petition 
alleged that plaintiff was injured by reason of the 
fact That the servants of defendant St. Louis 
Transit Company, so negligently and unskillfully 
managed said car on which plaintiff was such 
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passenger, and so negligently maintained said car 
and the machinery and appliances thereof, and 
the brakes and running gear thereof, as to cause 
and suffer said car to be collided with by the en¬ 
gine and cars of the defendant, Missouri Pacific 
Railway Company, upon said crossing, and to 
cause plaintiff's injuries aforesaid:’ Instead of 
following this allegation of negligence and direct¬ 
ing the jury to find for the plaintiff, if they be¬ 
lieved he was injured in a collision caused by 
the negligence of the defendants, in the respect 
charged in the petition, the instruction authorized 
them to find for plaintiff if they believed that de¬ 
fendant in any manner or respect failed to exer¬ 
cise the highest practicable degree of care’ by 
reason of which plaintiff was injured. Clearly 
this instruction submitted to the jury an entirely 
different issue from that presented in the plead¬ 
ings. 

‘‘The law is well settled in this State that a per¬ 
son will not be permitted to plead one cause of 
action and recover upon another.” 

Tighe vs. Atcheson T. tfc S. F. Rv. Co., 107 S. \\ . 
Itep. (Mo.), 1034: 

In this case plaintiff brought suit to recover damages 
on account of fire burning a building and alleged in the 
declaration that the defendant was negligent in allow¬ 
ing the oil stove to become and remain out of repair, 
dangerous, and unfit for use, so that by reason thereof 
it exploded and set fire to the building. It was held that 
this charge of negligence was not sustained by evidence 
showing that the explosion was caused by neglecting to 
provide for the freezing of a water pipe which became 
frozen on the night before the fire, and the judgment was 
reversed because of an instruction given which submitted 
this question of negligence to the jury. 
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Fink vs. Kansas City Southern Ry. Co ., 143 S. W. 
(Mo.), 568, 574: 

The respondent, a boy 10 years of age, sued the ap¬ 
pellant, by next friend, for damages on account of per¬ 
sonal injuries received May 9, 1910, in the yards of the 
defendant’s company at Joplin, one of the defendant’s 
trains having run over, and crushed his leg, in such a way 
that amputation was necessary. 

“The rule has long been established in this 
State that in actions for damages for negligence 
the petition need only state the negligence in gen¬ 
eral terms; but when it goes further and un¬ 
necessarily charges specific acts of negligence 
which caused the injury, the law will not permit 
the plaintiff to treat such allegations as surplu¬ 
sage, but, having alleged specific acts of negli¬ 
gence as causing the injury, plaintiff must either 
prove that the injury was caused as alleged or go 
out of court.” (Cases cited.) 

Sullivan vs. Wakefield, 117 Pac. Rep. (Or.), 311, 313: 

“Bearing in mind that the negligence attributed 
to the defendants by the complaint consisted in 
'wrongfully, unlawfully, recklessly, and carelessly 
placing the pole against the west edge of the 
sidewalk in a careless and unguarded position, 
and without fastening the same, with one end 
thereof upon the ground and the other end leaning 
against the sidewalk,’ we proceed to consider 
another assignment of error based upon the ad¬ 
missibility of certain testimony allowed to go to 
the jury. The record shows that the court, over 
objection of the defendants, permitted a witness 
for the plaintiff to testify, in substance, that he 
had worked there previously, and knowing the 
danger jumped and ran when some one shouted, 
‘lookout,’ but that the decedent did not know 
the danger of a cave-in, and being further called 
upon to explain his statement the witness an¬ 
swered, over objection of the defendant, as incom- 
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petent, irrelevant and immaterial, that while he 
was there on the previous occasion excavating 
one bent of the sidewalk and cribbing caved 
and dropped flat; so that the man could not have 
any chance to get away, and for that reason, 
going back again in the same work in a different 
place he was naturally more or less afraid and on 
the lookout. He further explained that the 
point where the sidewalk fell on the previous occa¬ 
sion was two or three bents away from where 
they were working at the time the deceased met 
his death. It was wrong to admit this testimony 
to the consideration of the jury. It is not charged 
as a ground of negligence against the defendants 
here that they were responsible in any way lor the 
condition of the sidewalk or that it contributed 
in anv degree to the danger of the situation. 
That they negligently chose an insecure sidewalk 
for the support of the follower, by reason of which 
it fell upon the deceased, is not laid to the charge 
of the defendants; but to prove this is what the 
iurv might naturally have supposed was the 
purpose of such testimony. It tended to enhance 
the dangers of the situation in the minds of the 
itirors and to increase the blame imputed to the 
defendants. For aught that appears in the com¬ 
plaint, the walk may have been thoroughly fixed 
and immovable, and well calculated to hold up the 
pole; hence, under the plaintiff s pleading, the 
digression into that field of investigation was 
erroneous.” 

St. Louis & San Francisco R. R. Company vs. Elrod, 
98 Pac. Rep. (Kans.), 215, 216: 

In this case plaintiff brought suit to recover damages 
for injuries alleged to have been sustained while he was 
at a station platform of the defendant. 1 he negligence 
alleged consisted in leaving exposed a certain ditch into 
which the plaintiff fell; there was no reference in the 
declaration to any failure on the part of the defendant to 
properly light its depot; over objection of the defendant 
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the court instructed the jury that it was the duty of the 
defendant to keep its platform and steps in a reasonably 
safe condition in all respects to be used by persons hav¬ 
ing the right to go there, and the jury was allowed to re¬ 
turn a special finding that the place of the accident was 
not sufficiently lighted. 

The court held that the submission of this question 
to the jury was a prejudicial error and judgment for the 
plaintiff was reversed; the court said (p. 216), “the 
right of the plaintiff to recover should have been limited 
to the specific negligence alleged in the petition. He 
was not entitled to recover upon any other.” (Cases 
cited.) 

Edwards vs. C. & 0. Ry. Co., 108 S. \\. Rep. (Ky.), 
303, 304: 

“Assuming for the moment that if these signals 
were not given of the approach ol the train it 
would show negligence upon the part of the em- 
- ployees of the defendant company, it is sufficient 
for the purposes of this case to say that these 
acts of negligence were not alleged by the plain¬ 
tiff in his petition. The particular act of negli¬ 
gence alleged by the plaintiff was the failure of the 
employees in charge of the train to stop it after 
they saw, or by the exercise of reasonable dili¬ 
gence could have seen, Mrs. Edwards on the 
track and in danger. Having alleged thus speci¬ 
fically the acts, of which the negligence com¬ 
plained of consisted, the plaintiff could not 
avail himself upon the trial of any other acts of 
negligence without amending his pleading; and 
this was not done. The rule is well settled that 
a plaintiff in an action for personal injuries caused 
by the negligence of the defendant may allege the 
negligence complained of in general terms, and 
having done this, may show any specific acts ol 
negligence which the testimony warrants; but if, 
on the other hand, he alleges specifically the acts 
constituting the negligence complained of, he can 
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not avail himself of other acts not alleged in the 
pleading." 

Miller vs. Kenosha EL Ry. Co., 115 X. W. Rep. (W is.), 
3oo y 3o/• 

“The amendment of the complaint asked at the 
conclusion of the testimony was properly refused. 
It appears that the only purpose of the amend¬ 
ment was to state a cause of action against the 
defendant for maintaining a nuisance in the public 
streets. This entirely changed the theory upon 
which the action had been brought and prosecuted. 
The issue raised by the pleadings, and to which 
the proof had been directed, related to the 
negligence of the defendant in not properly safe¬ 
guarding or removing a charged wire which 
had fallen in the street. The ruling of the court 
upon the subject is fully supported by authority." 
The court then quotes from the case of Odegard 
vs. Northern Wis. Lumber Co., 130, 659, as follows: 

“The general rule applicable to all actions is 
that the complaint must inform the defendant 
of the facts from which it is claimed his lia¬ 
bility results, in order that he may prepare to 
make his defense advisedly. A plaintiff should not 
be allowed to charge negligence in one respect, 
and upon the trial prove negligence in an entirely 
different respect." 

In the light of the foregoing authorities, it is respect¬ 
fully submitted that in the trial of this cause the plain 
tiff, in the introduction of testimony, and the argu¬ 
ment of the case to the jury, should have been limited 
to the specific allegation of negligence set forth in the 
declaration. The declaration alleged in specific tetms 
that the defendant, instead of operating its car in the 
customary and ordinary manner, as it was required to do 
in performance of its duty to the deceased, violated 
its obligation in that regard, and operated the car 
at an unusual and excessive rate of speed. It was 
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nowhere alleged in the declaration that by reason of 
any peculiarity or defect in the construction of the rails 
at the place of the accident, it was the duty of the 
defendant to operate the car at a speed less than that 
which was customary and ordinary and the introduction 
of this question for the first time on the cross-examination 
of one of the witnesses for the defendant, allowed the 
plaintiff to depart from the charge of negligence set 
forth in the declaration, and to introduce evidence 
outside of the scope of the declaration, and thereby 
enabled the plaintiff to recover on the basis of negligence 
not set out in the declaration. 

It is earnestly urged that this evidence was not 
admissible under the allegations of this declaration, 
that it could not properly be admitted for the purpose 
of merely showing the circumstances incident to the 
negligence alleged in the declaration, but that the intro¬ 
duction of this evidence brought into the case a new 
charge of negligence of which the defendant had no 
notice, and this was permitted to be introduced on the 
cross-examination of a witness called by the defendant, 
who was not interrogated in respect to this subject- 
matter on the direct examination, and the cross-exam¬ 
ination was consequently not responsive to the direct 
examination of the witness. It inevitably follows that 
the introduction of this testimony into the case was prej¬ 
udicial to the rights of the defendant, and violated 
the fundamental principles of law applicable to such 
questions. 

It is, therefore, respectfully urged that the judgment 
should be reversed on account of the errors committed 
by the court. 

4 / 

Respectf ully submit ted. 

GEO. P. HOOVER, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA 


Washington Railway & Electric Com¬ 
pany, a Corporation, Appellant , 

vs - , No. 2781. 

Charles F. Dittman, Administrator of / 

the Estate of Frederick W. Dittman A 

Deceased. ; 


STATEMENT OF THE CASE. 

Adopting appellant’s designation of the parties to 
this appeal as plaintiff and defendant as they appeared 
below, plaintiff sued to recover damages for the death 
of his father, whom he alleged had been killed by reason 
of the negligence of the defendant in operating one of 
its cars at an unusual and excessive rate of speed around 
a certain curve while the deceased was a passenger 
thereon. 

After a proper charge by the court that to entitle 
plaintiff to recover they must find that defendant 
operated its car at an unusual and excessive rate of 
speed, at the place alleged in the declaration, which 
negligence resulted in the death of plaintiff’s intestate, 
the jury returned a verdict for the plaintiff. 




THE ASSIGNMENTS OF ERROR. 


W hile six errors are assigned by defendant, they are 
treated as one in its brief and the ground for reversal 
is confined to a single question, which, stripped of all 
embellishment, may be stated as follows: 

W here it is alleged in the declaration that defendant 
operated its car around a certain designated curve at 
an excessive speed, can evidence be admitted to show 
the condition of the tracks at THAT curve? 


ARGUMENT. 


This question presented to th e -j ury for its determina¬ 
tion therefore necessarily presents the further question: 
W as the car being operated at a speed faster than the 
circumstances justified? 

At once the thought is followed by the inquiry: Has 
the character of the track, at the point in question, any 
bearing on the speed of the car? If it has, the con¬ 
clusion naturally drawn is, that it is one of the circum¬ 
stances to be considered. But, says the defendant com¬ 
pany, you didn't tell us beforehand that it was a circum¬ 
stance to be considered, and, therefore, how did we 
know you intended to show it! 

The declaration recited the relationship of carrier and 
passenger, the duty the former owed to the latter, and 
the breach of that duty by operating its car “at an un 
usual and excessive rate of speed on a certain curve. 


The negligence alleged was one clearly of fact relating 
to that particular cur re; there was no allegation of 
negligence at law in operating the car at a speed pro¬ 
hibited by statute. 

«/ 

A reference to the authorities, which are uniform, 
would have convinced defendants that under this broad 
allegation of negligence, plaintiff would not only have 




been entitled to show the condition of the track and 
equipment, but an excessive rate of speed in fact would 
depend upon the condition and circumstances that ex¬ 
isted at the point of accident, as a high rate of speed of 
itself is not negligence in law. 

Shearman and Iiedfield, in the late edition (6th) of 
their valuable work on negligence, treating the subject 
of rate of speed state the rule to be, that the proper 
test, therefore, with respect to the speed at which a 
train was run, is to inquire whether the condition of 
the track and equipment and similar circumstances were 
such as to make that speed consistent with prudence 
(§460, page 1133). 

A high rate of speed is not negligence as a matter of 
law, but it may be found so by a jury upon the circum¬ 
stances of a particular case. (Boyd vs. Chicago Ry., 103 
Ill. App., 199.) 

The well-known text writer, Thompson, in his work on 
Negligence says: 


“Whether any given rate of speed is so great 
as to constitute negligence will depend on the cir¬ 
cumstances of each case.’’ 

8 Thompson on Neg., §2827. 

Hutchinson on Carriers (3d ed.), §926, states the law 
to be that: 

“In determining, therefore, whether the railroad 
company was negligent in running a train at a 
certain rate of speed, consideration must be given 
to the character of the train, * * * the condi¬ 
tion of the roadbed, the sharpness of the curves 
and any other circumstances which would show 
whether the speed tended to increase such natural 
dangers.” 


3 




Elliott on Railroads (Vol. 3, 2d Ed., §1160) observes 
that: 


“Whether it is negligence or not usually de¬ 
pends upon the circumstances of the particular 
case, and the rate of speed, when alleged as one 
of the grounds for recovery, may generally be 
shown in connection with the other circumstances 
as evidence of negligence.'’ 

It would appear unnecessary, however, to take up the 
adjudicated cases as this court has announced the 
doctrine in this jurisdiction. 

In Met. R. R. vs. Snashall, 3 App., D. C., the plaintiff 
was thrown while riding on the platform of a street car. 
Evidence showed that the car had rounded a curve on 
a down grade too swiftly. 

The charge of the court left it to the jury “to consider 
the speed of the car, whether it went slowly or fast and 
how rapidly a car might properly go around that curve 
without being negligent" (pp. 427, 428). This court sus¬ 
tained the charge, holding that negligence was to be 
established by reasonable reference from the facts and 
circumstances surrounding the accident and illustrating 
its cause. 

In the recent case of Capital Traction Co. vs. Contner, 
120 Md., 78, 82, involving an accident in Chevy Chase, 
it was held that testimony as to the condition of the 
track was admissible to establish the degree of care to 
be exercised by the agents of the company in running 
their cars. 

In Ill. Cent. R. R. vs. Porter, 117 Tenn., 13, evidence 
was admitted to show that the curve at which the acci¬ 
dent occurred was a sharp reverse curve and down an 
unusually steep grade. The court held the question to 
be whether the company had exercised reasonable 
prudence in operating its train at such a high rate of 
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speed at the particular locality where the accident 
happened. Elliott on Railroads (Vol. 4, sec. 1589) was 
there cited to the effect that it is seldom a charge of 
negligence can be successfully maintained upon evidence 
that the rate of speed was very great. There may, how¬ 
ever, be peculiar circumstances involved in a particular 
case which will justify the conclusion that there was 
negligence in running at a high rate of speed; but it 
would require peculiar circumstances or conditions to 
make the rate of speed an element of negligence. 

See also Lynn vs. So. Pac. Co., 103 Cal., 7. 

As bearing on the excessive rate of speed at which the 
car was going at the time of the accident the testimony 
showed that the deceased, a man 0 feet in height and 
weighing 200 pounds (testimony Dr. Masterson, Rec., p. 
9), was thrown head first (defendant's witness Finch, 
Rec., p. 12) a distance of ten feet (defendant’s witness 
Adams, Rec., p. 13), with sufficient force to crack his 
skull extensively and render him unconscious to the day 
of his death, three days later (Masterson, Rec., p. 
9). Before he lost his balance his hat was knock¬ 
ed from his head (defendant's witness Finch., Rec., 
p. 12; defendant's witness Adams, Rec., p. 13), and 
he was turned completely around by the jolt of 
the car (Buscher, Rec., p. 9), which ran 100 feet 
after he fell (plaintiff's witness Koch, Rec., p. 10), 
although an emergency signal to stop had been immedi¬ 
ately given (Murphy, Rec., p. 10; defendant’s witness 
Frye, Rec., p. 15). There was also direct testimony that 
the car was going unusually fast (Buscher, Rec., p. 9). 

Such was the evidence before the jury, when defendant 
called its witness Frye, the motorman, and questioned 
him in detail as to the place of the accident and what 
he did while on the curve and before he reached it. 

When taken for cross-examination, after stating he 
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was familiar with the curve, he was then asked the ques¬ 
tion which revealed the fact that the outer rail of the 
track on the curve was lower than the inner rail, and 
upon that question and answer defendant bases its sole 
reliance of error. 

Defendant’s objection that the question was immaterial, 
irrelevant and incompetent is clearly met by the author¬ 
ities we have cited. 

Much stress is laid by defendant, however, upon the 
reply of counsel for plaintiff to the inquiry by the court 
as to the relevancy of the question and further stress 
upon remarks of other counsel for plaintiff in address¬ 
ing the jury. 

Broad as those statements of counsel were it was 
expressly disclaimed by them in the presence of the jury 
that they were seeking to introduce the testimony for 
the purpose of showing a defective condition of the track 
as an independent act of negligence, but that the motor- 
man knew that the outer rail was lower and should have 
governed the speed of his ear aceordiughj (Rec., p. 15). 
Counsel for plaintiff again disclaimed in the presence 
of the jury any intention of contending that the outer 
rail being lower was unsafe construction, or any right 
to recover because of that fact, if it was unsafe construc¬ 
tion , but would argue only that the character of the 
curve was affected by that fact and necessitated a slower 
speed than if the outer rail had been the higher (Rec., p. 
19). 

The court, after stating (Rec., p. 15) that it under¬ 
stood plaintiff's position, said, in the presence of the 
jury (in reply to defendant’s objection to Mr. Mattingly’s 
remark to the jury), that “counsel must limit himself 
to the view of the case as expressed by the court,” which 
was that plaintiff was “not entitled to show that there 
was any defective condition there,” but “had a right to 
argue the kind of curve there was, and the kind of care 
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which the defendant must exercifee on that kind of curve” 
(Rec., p. 19). 

And this after the court had already stated in the 
presence of the jury that “you have a right to argue to 
the jury that, taking the curve as it was, it was their 
duty to run slower, and that counsel had no right to 
argue that if the outer rail had been higher the accident 
probably would not have occurred” (Rec., p. 19). 

It is thus readily perceived that any impropriety in the 
remarks of counsel was effectively cured by the court, 
but in addition to the remedy thus administered, the 
court left no room for any intelligent juryman to make 
a mistake as to the issue he was to try. In the charge, 
the court, after analyzing the declaration, told the jury 
there was no presumption of negligence arising from the 
mere happening of the accident and they had.no right 
to assume that because the accident occurred the com¬ 
pany was guilty of negligence, and before plaintiff could 
recover the jury must find that the company was guilty 
of negligence as charged in the declaration in operating 
its ears at an unusual and excessive rate of speed (Rec., 
p. 21). 

Again (Rec., p. 23) the court told the jury that the 
question for them to decide was “whether the car, at 
the time the deceased was injured, was being run at an 
unusual and excessive rate of speed;” and again, that 
“plaintiff can only recover if you are satisfied from the 
weight of the evidence that defendant ran its car not in 
the usual and customary manner.” On page 24 of the 
record the court further emphasizes these statements in 
his charge by telling the jury they must ask themselves 
what was the cause of the accident. “Was it caused by 
the alleged unusual and excessive rate of speed charged 
in the declaration?” On the same page will be found 
the prayers he also read, which clearly define, in the 
words of counsel, the facts to be passed upon by the 
jury. 
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The instructions of the court in no way enlarged the 
pleadings, but distinctly confined the jury to the allega¬ 
tion. The specific acts of negligence pleaded were 
clearly sustained bv the evidence. 

• r 

Counsel for appellant urges that there is a variance 
between tin 4 allegata and tin* probata, and cites many 
cases on the well-known principle that plaintiff must 
recover on the cause of action stated in his declaration. 
It is elementary that the declaration is intended to ap¬ 
prise* the defendant of what is alleged against him to 
enable him to prepare his evidence and to meet it. If 
tin* plaintiff can state one cause of action and come to 
trial prepared to prove another of which defendant has 
no intimation the plaintiff would thus gain an advantage 
not to be tolerated. The case at bar is not such a case, 
but is an instance in which negligence of the character 
alleged was proven. 

Appellant has erroneously assumed the position that 
it would be necessary to allege the depression of the 
outer rail in order to prove it at the trial. That would 
be so, of course, if recovery were based upon negligent 
construction. He assumes the case to fall within the 
established doctrine that where anv fact is necessary to 
be proved at the trial in order to sustain the plaintiff s 
rif/ht of recover)/ the declaration must sustain the aver¬ 
ment, substantially, of such fact, in order to let in the 
proof. Argument is scarcely necessary on the point that 
plaintiff's case did not depend upon an allegation or 
proof of the fact that the outer rail was lower. Recovery 
was not based upon that fact and never depended upon 
it. The case was made without it. It was merely one of 
the circumstances to be considered by the jury 
as bearing on the rate of speed. They may have 
given weight to the fact; they may have ignored it. 
Their right to so consider it is unassailable. 

Even though the admission of the evidence be con¬ 
sidered as error not cured by the court in explicit in- 
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structions to the jury, no injury could have reasonably 
resulted from it and, we respectfully submit, a re¬ 
versal would not be justified (Barbour vs. Moore, 10 
App., D. C., 30). There was surely sufficient evidence 
without it to warrant the jury in finding unusual and 
excessive speed. 

Defendant further insists that if the evidence were 
admissible it should have been a part of plaintiff’s case 
in chief. The information was elicited from the very 
man who had testified as to his full knowledge of the 
curve and the operation of his car thereon, so the 
force of defendant’s argument is unappreciated. 

The question being relevant, the fact that it was pro¬ 
pounded oil cross-examination would, at most, simply 
have the effect of making the plaintiff bound by the 
answer. 

In the Contner case, supra, a similar contention was 
urged and it was held that a similar question was proper 
on cross-examination, as it affected the main issue in 
the case. 

In Stafford vs. R. R., 110 Wis., 331, a case frequently 
cited, it was held that the test of negligence in the rate 
of speed of a street car is the speed at which an ordi¬ 
narily prudent man would run the car under similar 
circumstances. The question asked the motorman tend¬ 
ed to develop those circumstances and a comparison of 
his conduct with a knowledge of those circumstances, 
with that of an ordinarily prudent man. 

All of the authorities cited by defendant involve cases 
where negligence was charged in one respect and re¬ 
covery was sought for negligence in another and entirely 
different respect. In no case cited in defendant’s brief 
were the facts analogous, or the principles of law appli¬ 
cable, to the present controversy. 

The following cases appear to us to be more pertinent. 

In Bush vs. St. Joseph and Benton Street Railway, 
113 Michigan, 513, the precise question was raised. 
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There the only negligence alleged or submitted to the 
jury was the management of the car, whereby it was per¬ 
mitted to run with great speed. Objection was made to 
admission of evidence that one track was higher than 
the other. The appellate court sustained the trial court 
and held such evidence admissible under the declara¬ 
tion, although that particular condition had not been 
alleged. 

In Fitch vs. Mason City and Clear Lake Traction Co., 
lib Iowa, Tib, the negligence charged was that the de¬ 
fendant “so ran, managed, and operated the car as by 
a sudden lurch or jerk thereof to throw the plaintiff 
suddenly and violently out of said car to the ground.” 
The plaintiff was permitted to prove the condition of 
the track and rails at the curve where the accident occur¬ 
red. The court said there was no error, because the ques¬ 
tion of the negligence in running the car at the time and 
place was in issue, and that could not well be shown 
without such proof. It could not well be determined 
whether or not the car was properly operated without 
showing the condition of the roadbed and rails at that 
point, because the car must of necessity be operated 
thereon” (Cited in Nellis on Street Railways, 2d ed., 
§476). 

Just so in the case at bar, how could it be intelligently 
determined whether the car was operated around this 
curve at an excessive speed without the condition of the 
roadbed and tracks and all surrounding circumstances 
being known? 

Again on the question of excessive speed, in Bosque 
vs. R. R., 131 Cal., 390, evidence was admitted to show 
that a pile of gravel was near the track and that some 
of it fell over on the rails, which made the condition of 
the track dangerous when cars attained a certain speed 
when it would not be so if the speed were less. 

R. R. vs. Colton, 140 Ill., 486, was an action against a 
cable railway company by a passenger for injuries re- 
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ceived in a collision of a grip-car with another car tempo¬ 
rarily stopped on the same track. The declaration 
alleged negligence of the defendant in operating its road 
and the cars propelled thereon. Evidence that the col¬ 
liding grip car was a remodeled horse car and was not 
provided with a sand box was held to be admissible as 
bearing on the charge made, although it also tends to 
support a charge of negligence not made in the declara¬ 
tion. 

Observations made by the court in that case are per¬ 
tinent here. In our case we would not have been per¬ 
mitted to show that the outer rail was not banked and 
allowed to recover on the ground that the tracks were 
negligently constructed when we had made no such alle¬ 
gation in the declaration. The evidence was introduced 
and admitted upon the question of the speed to be ob¬ 
served by cars at that point. In the Colton case, just 
cited, the court said: 

“It may be admitted that evidence of want of 
a sand box on the colliding grip car, or of the fact 
that said grip car was an old horse car modeled 
over, was inadmissible as tending to support an 
independent charge of negligence in those re¬ 
spects, and the defendant was entitled to have the 
jury instructed that, under the declaration, the 
plaintiff could not recover on that ground of such 
negligence. But we think evidence of the struc¬ 
ture and condition of the colliding car, and of 
the fact that it was not supplied with an appli¬ 
ance which would have made it more easy to 
slacken or arrest its progress on a descending 
grade was material and proper as bearing upon 
the question of the manner in which it should 
have been run and operated, and the character 
and degree of care with which it should have been 
managed. To illustrate, a stage driver in charge 
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of a weak and decrepit vehicle would be required 
to run it over a rough and dangerous road in a 
verv different manner from what he would if his 
vehicle were stanch and sound, or if he had ad¬ 
equate brakes on. his vehicle, he would be justified 
in taking, so to speak, greater chances in going 
down a steep descent than he would if he had no 
such appliances. So here, the grip-car driver hav¬ 
ing no sand box on his car, was called to use 
greater promptness and vigilance in the use of his 
other less efficient means of controlling the speed 
of his train while descending into the tunnel 
where collisions were likely to take place. The 
fact that said evidence also tended to support a 
charge of negligence not made by the declaration 
did not render it improper, so long as it had a 
material bearing upon one or more of the charges 
of negligence made.” 

That is our case exactly. We did not allege that the 
defendant was negligent because it placed the outer rail, 
or suffered it to remain, in a position lower than the 
inner rail. Such action on the part of the defendant 
would not necessarily constitute negligence, but it 
would be evidence to be considered on the question 
of proper speed; but it can hardly be contended that it 
is necessary to plead evidence. The evidence had 
a direct bearing on the negligence alleged, which 
was excessive speed, and tended to show the con¬ 
ditions existing at the time which defined and con¬ 
trolled the rate of speed to be considered as reasonably 
safe under the circumstances. 

The court properly charged the jury that considering 
the condition of the track, and the curve that was there, 
was this car run with the high degree of care which they 
ought to have exercised with reference to the safety of 
the plaintiff, who was riding on the platform? Whether 




the rail was banked or not was a circumstance for con¬ 
sideration, the motorman having testified that he knew 
the outer rail was lower. 

Partelow vs. It. R., 196 Mass., 24. 

It was clearly an incident of the cause of action for 
the purpose of showing the situation and surrounding 
circumstances at the time and place of the accident, and, 
therefore, as tending to prove the speed of the car, which 
was the matter in issue, properly admitted and the judg¬ 
ment should not be disturbed. 

Respectfully submitted, 

John C. Gittings, 

Justin Morrill Chamberlin, 
Robert E. Mattingly, 

Attorneys for Appellee. 

Dated May 1, 1915. 




